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Consumerism and the Law: The Crisis in 
Communication and Understanding 


by Gerald F. Richman 


A major factor affecting the practice of 
law, both present and future, is consumer- 
ism. Our institutions, never sacred, are 
being questioned and challenged as never 
before. The public lacks confidence in 
government, the press and the law. That 
lack of confidence feeds upon. itself. 
Anarchy, in the form of support for those 
who would destroy the legal profession as 
well as other institutions, is beating down 
the door. 

While we are the strongest and most just 
nation in history, and law provides the bed- 
rock of our foundation of freedom and 
democracy, we find that the law and lawyers 
are less and less revered. Instead the practice 
of law is cast as simply another business that 
for a fee provides a service. The service is 
considered inaccessible to most; the fee too 
high for many. 

There is little recognition that as society 
becomes more complex the interrelation- 
ships that have legal consequences in- 
crease. Instead, as the legal profession pro- 
vides expanded services with a correspond- 
ing expense and complexity there is a feel- 
ing of alienation, particularly on the part 
of the bulk of American society—the 
consumer. 

It.is the feeling of alienation and its con- 
sequences that the legal profession must 
address. In our ebb of poor public rela- 
tions we must look inward and determine 
not whether the unfavorable image is jus- 
tified, but rather—in accepting its reality— 
determine how best to deal with it if we are 
to survive as a profession and continue to 
serve society effectively. 

One need look only to the consumers’ 
view of the legal profession: while indi- 
viduals have been shown by polls and sur- 
veys to like their own lawyers, where they 
can afford them, most people generally re- 
gard lawyers’ fees as too expensive, the 
legal system too slow. and cumbersome, 
and the laws too complex and difficult to 
understand. 


In a sense, the legal profession is facing 
a crisis analogous to that of the medical 
profession, a breakdown of professional- 
client patient relations. Just as the image 
of the American. physician as a general 
practitioner to whom a family turns for 
advice and comfort as well as a cure for 
medica! ills, has vanished, so is the image 
of the lawyer-general practitioner as a 
family friend and advisor handling a 
myriad of legal problems quickly fading 
into the past. The reality, except in small 
town, rural and some suburban areas, is 
now certification, designation, large firms, 
competition, and complexity. 

But first, rhetorically, one must ask: 
“Whose law is it, anyhow?” Obviously, it is 
not the lawyers’ law; it is the people's law. 

Does this mean that there is something 
inherently wrong with laws that are so 
complex that only trained professionals 
can interpret and utilize them? The simple 
answer is a qualified “no.” Rather, the 
heart of the problem is not the law itself or 
the concept of law, but both the perception 
and the reality of the application, avail- 
ability, and understanding of the legal sys- 
tem in the consumers’ everyday lives. 


As it is the people’s law, they must be 
able to use it, understand it, and appreci- 
ate it. They must also be educated to under- 
stand that where the relationships are com- 
plex and the rights involved are important, 
the applicable laws may also of necessity 
be complex and it is both a necessary and 
desirable aspect of society to have the as- 
sistance of professionals in the application 
of the law. To move toward the goals of 
understanding, appreciation, and mean- 
ingful access | suggest the following: 

e There is a current advertisement that 
an “educated consumer is our best 
customer.” The same maxim should apply 
to the legal profession. Government in 
cooperation with the legal profession 
should provide, either tree or at minimal 
expense, educational courses and pamph- 
lets that reach all levels of society that ex- 
plain how to gain access to the legal system 
in realistic and practical terms. The ex- 
planation should be supplanted by suf- 
ficient knowledge to enable the consumer 
to know when the services of a lawyer are 
needed. There also must be a simple and 
inexpensive method of screening problems 
to determine when the judgment and serv- 
ices of a professional are needed and when 
they are not. 

Ideally, there should be a category for 
obvious legal problems that a consumer 
can handle without a lawyer but for which 
a consumer can seek a lawyer's help if de- 
sired; another category for borderline 
areas in which a consumer for a modest fee 
can consult a lawyer to isolate, define and 
sort out the problems and determine 
whether further services of a lawyer are 
needed; and finally, a third category— 
those problems that clearly require’ pro- 
fessional advice and service. 

In what is the beginning of a long range, 
but critically important effort, The Florida 
Bar has begun this education process 
where it needs to begin: in the education of 
our youth. Through the outstanding ef- 
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forts of our Youth and the Law Commit- 
tee, its past chairman, Judge Mike Carter, 
and its present chairman, Marshall 
Cassedy, great efforts are being made to 
educate our youth at all levels as to the role 
and importance of law in our society. The 
Bar now has a full-time coordinator for 
this vital program. Although the program 
is in its infancy, it is gaining increased ac- 
ceptance and should pay substantial divi- 
dends in years to come. 

Innovative systems such as “Tel Law” 
that is utilized in other states and is sug- 
gested by Walter Dartland, who is both the 
Dade County consumer advocate and 
chairman of The Florida Bar Consumer 
Law Committee, should be seriously con- 
sidered for statewide use, if it is shown to 
be cost effective. Essentially, it is the pro- 
vision of a system to enable a consumer at 
no charge to call a number for a bank of 
stored recordings that provide answers and 
directions for simple consumer problems, 
advising the consumer that if the matter is 
more complex the consumer should see an 
attorney. 

e The Bar must “delegalize” matters 
that really do not require the services of a 
trained professional. In effect, routine and 
simple legal procedures that do not require 
the most important attribute of a profes- 
sional, judgment, should be made available 
without the intervention of an attorney. 

e@ Lawyer referral services must be ex- 
panded and made more practical. In addi- 
tion, consumers should be in a position to 
obtain an attorney by making an intelli- 
gent selection based upon comprehensible 
and practical data. While Martindale- 
Hubbell certainly serves as a valuable re- 
source for lawyers in referring cases, there 
is today no comparable and practical 
written publication generally available 
for consumers. 

e@ The Bar must professionally address 
the question of public relations, not simply 
in Madison Avenue style to improve the 
image of the lawyer, but rather to make 
more understandable the concep: of the 
law and the importance of its role in our 
American way of life. 

The Board of Governors of the Bar re- 
cently approved hiring a national public 
relations firm to conduct an audit of the 
Bar's public image and assist in improving 
public understanding. This is a critical 
step in the right direction. | believe 
improvement of the lawyer's image will 
be intertwined with improvement of public 
understanding of the practical and vital 
importance of law itself in a free society. 


e Asa corollary, the question of court 


delays must be addressed more directly. It 
is understandably impossible for the con- 
sumer to understand how some courts can 
sit for months and indeed years before ren- 
dering a decision. Judges hold office for 
the purpose of judging and making deci- 
sions. Studies have shown that the 
majority of people have.a greater respect 
for the system, even when they lose, if they 
feel that they have had a fair hearing in 
which their position has been put forward, 
and in which a prompt decision is ren- 
dered. As a step in that direction, I sug- 
gest that all courts should have reasonable 
time limits imposed for the rendition of a 


decision absent extenuating circum- 
stances. 

Ultimately, by refining and streamlining 
the manner in which our professional serv- 
ices are afforded and by educating con- 
sumers so they can use our services in an 
effective and cost-efficient manner, the 
image of the profession and the self esteem 
of lawyers should be elevated. Lawyers can 
also be employed for more important tasks 
where their services are truly needed and 
can be freed from mundane and repetitious 
tasks. The public as a whole would then 
have greater practical access to the legal 
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Executive Directions 


Legal Malpractice Insurance Problems 


by John F. Harkness, Jr. 


In the last few months I have had an 
increase in the number of phone calls and 
correspondence relating to problems en- 
countered with legal malpractice insurance. 
One of the five companies writing such 
insurance in Florida has pulled out of the 
market leaving four companies who are 
now handling coverage in the state. The 
problems most commonly mentioned were 
the doubling and tripling of premiums 
when renewal notices have come due, and 
difficulty in securing any coverage because 
of pending cases against the firm. 

These problems are not peculiar to 
Florida. Practitioners in other states are 
beginning to see the same developments. 
Ata recent meeting of the ABA, I attended 
a program on legal malpractice insurance. 
The consensus among those attending was 
that the malpractice insurance industry is 
beginning to see an upswing in premiums 
as well as a tightening of underwriting 
standards. This has created a renewed 
interest in exploring the proposition of 
mandatory insurance or some type of 
compulsory client protection as well as an 
interest in a captive or Bar-owned insurance 
company. 

Besides the factors of increasing prem- 
iums and more stringent underwriting, 
there has also been an increase in the 
difficulty of securing reinsurance as well as 
a dramatic increase in the number of 
malpractice law suits. 

Underlying the recent activity has always 
been the question, “Does the profession 
have an obligation to protect the public 
against the malpractice of some of its 
members?” As you know, the public image 
of attorneys is often tarnished by that one 
individual who does the wrong thing. His 
act is publicized sometimes for days in the 
local media. It is difficult to convince the 
public that this is merely one attorney 
among many thousands. 

in Florida we have a Clients’ Security 
Fund, which partially restores defrauded 
clients for monies lost while entrusted to an 
attorney in a client/attorney relationship. 
The fund does not reimburse individuals 
who have been defrauded when the attorney 
acts as a personal representative. The per- 
son defrauded must be in an attorney/ client 
relationship before his claim can be con- 


sidered. Legal malpractice insurance is an 
extension of the protection of the public. 
Although under the Disciplinary Rules an 
attorney can be disciplined for wrongdoing, 
there is no mechanism except for a mal- 
practice claim to reimburse the client if the 
wrongdoing has caused him a financial 
loss. 

Without taking one side or the other, the 
following arguments both for and against 
some type of compulsory client protection 
or mandatory legal malpractice insurance 
have been advanced. The ABA speaker 
argued both sides of the case. His pro 
arguments were: (1) the practice of law is a 
privilege and because of that, we owe a 
duty to protect against the possibility of 
uncompensated victims of legal malprac- 
tice; (2) we must protect clients against 
execution-proof lawyers; (3) with a man- 
datory program would come stability in 
the insurance market, hopefully an elimi- 
nation of rapidly increasing rates, the 
elimination of restrictive coverage and 
elimination of the possibility that insurance 
will not be available; (4) a mandatory fund 
can be maintained for fewer premium 
dollars; (5) even though our Disciplinary 
Rules are good they are inefficient to 
prevent and compensate for legal malprac- 
tice; (6) a compulsory type program would 
assist in the gathering of data which could 
in turn assist in loss prevention; (7) the 
profession’s image would be enhanced if 
the Bar came forth with a suggestion 
before others; and (8) this would allow the 
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Bar to set the ground rules and control the 
future of the program. 

On the con side, he listed the following: 
(1) mandatory plans are coercive and no 
lawyer should be forced against his will to 
contribute to such a plan; (2) insurance 
rates would increase if all lawyers, including 
all the “risks,” were insured; (3) the admis- 
sion to practice law might be controlled by 
insurance companies if given selective 
underwriting options; (4) the bad lawyers 
could become indifferent to malpractice; 
the good lawyers would be subsidizing the 
bad lawyers; (5) there is a possibility that 
this would encourage frivolous malpractice 
claims; (6) it would increase the overhead 
of attorneys and ultimately result in higher 
fees; (7) the minimum liability requirement 
of most programs is not inadequate; (8) 
lastly, there is not sufficient evidence to 
support the conclusion that the public is 
now being harmed. 

Whichever way you may come down on 
this issue, it is a fact that some states are 
very seriously investigating the possibility 
of going to some compulsory client protec- _ 
tion. Canada, for example, has had the 
requirement for some years. 

I think the important thing to remember 
is that the availability problem has come 
and gone in the past. There have been times 
when insurance was easy to come by and 
there have been other times when it has 
been most difficult to obtain. If what I read 
in surveys and reports is accurate, it seems 
as if the market is beginning to swing to the 
side of the pendulum toward higher pre- 
miums and higher underwriting restric- 
tions. 

The problem of public protection, how- 
ever, is always with us. If indeed the public 
is being harmed, it should be a matter 
addressed by the Bar to remedy or propose 
remedies and not let others do it for us. 

Since data is very difficult to acquire, if 
you have any personal knowledge of diffi- 
culties in acquiring insurance or have hada 
recent substantial increase in premiums, I 
would appreciate knowing about it. I do 
not know if a mandatory insurance, self- 
insurance or an endorsed program is the 
answer, but if the trend continues, it is at 
least something that must be faced by the 
attorneys in Florida and The Florida Bar. 
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?/The Springs on King’s Bay 
too u l e t. is situated in quiet : 


Crystal River. There isn’t much car or boat traffic 
here. And, somehow, progress has missed this sleepy 
little fishing village. 


2? You won't find 
too Relaxing,’ ireseums or 
chestras or theatres here but You will find good 
fishing, boating, and golfing. 


too Exclusive.’ ony 


63 of these beautiful, 
nautical theme bayfront 
homes will be sold. 
Each beautiful bayfront 
home features a unique 
diagonal floor plan 
that simplifies 
living space. 

Each also has 

an elegant 

high ceiling with 
spacious great 
room and covered 
conversation 
dining deck. 


be... 


too Much,’ 


bayfront homes start at $124,900. The 
Realtor, Florida Landmark 
Communities will offer a $5,000 pre- 
completion discount for those who 
buy now. 


?? Once the 
t0OO Late. goes 
on the price goes up. If you have 
ever considered relocating to 
a quieter West Coast Florida 
community call us today. 
You must see these beautiful 
bayfront homes to appreciate 
their true Real Estate value. 


(904) 795-9600 


on King’s Bay 


Florida Landmark Communities, Inc. 
Plantation Village 


W. Hwy 44, Rt. 


1, Box 406 


Crystal River, FL 32629 REALTOR® 
Telephone (904) 795-9600 


A Patrick O’Neal and Hal Thomas Reid waterfront community. 
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Party, available fune 29 addition ), Beach Based on a 
Club Golf Club Hight package. Not 


lockers and lounge 
and Saturday 5 
pilus $10 Breakers _ 
127,50 per person, 
Express money y per 
doubie occupancy. Package 
person for use in 
room pou nignts, 
lounges, plus 
comp! 


“Breaker Hour” For reservations, 
cocktail. Children 12. contact your travel agent or 

are free when staying insame The Breakers, Palm Beach, see 
room with parents {meals not Florida 33480; (305) 655-6611, 
included). 
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Judiciary Is Too Transitory 

In his article “Judgeship as a Public 
Service—One Term and Out,” (Jan. 1985), 
Robert T. Westman characterizes the 
Florida judiciary as a prejudiced, mediocre 
lot primarily interested in protecting their 
jobs and obtaining salary increases. He 
suggests that the public would be better 
served by discouraging lawyers from 
pursuing judicial careers because judicial 
power too long enjoyed corrupts. He con- 
cludes that our system would be improved 
if judges were prohibited from serving 
more than one year. 

He is wrong. The opposite is true. All of 
us agree that Florida’s judiciary could be 
improved. But it isn’t going to be improved 
until we take the steps necessary to attract 
and keep the best of The Florida Bar. The 
root problem with the present judiciary is 
that it is in a constant state of flux; for 
whatever reasons, judges come and go too 
quickly. We lack direction and continuity. 
The system would be improved if steps 
were taken to encourage a career judiciary. 
At a minimum, the following changes 
should be implemented: 

1. The judicial nominating process 
should be used to fill all judicial vacancies. 

2. The merit retention system should be 
extended to include the circuit and county 
courts. 

3. Whenever possible, vacancies in a 
higher court should be filled by promoting 
judges from the next lower court. 

Even if the above were adopted, much 
more could be done to improve the judi- 
ciary. Merit retention is a dangerous 
concept without regular, accurate judicial 
evaluations. Candid assessments of sitting 
judges by lawyers practicing before them 
should be a primary function of the local 
bar associations. Some form of mandatory 
CLE program for judges needs to be estab- 
lished and enforced. 

Insofar as the rotation system inhibits 
judicial specialization, it needs to be modi- 
fied or scrapped. The list could go on and 
on. But these problem areas pale in com- 
parison to the real issue. Florida’s judiciary 
is too transitory. A lawyer’s entrance into 
the judiciary should be accompanied by the 


same sense of permanence as a novice’s 
entrance into the priesthood: he is there for 
life. 


DENNIS P. MALONEY 
Circuit Judge 
10th Judicial Circuit, Bartow 


Lawyer Advertising 

Yes, “like it or not, advertising is here to 
stay.” With these words summing up the 
February issue, the underpinnings of the 
business formerly known as the legal pro- 
fession are firmly in place. 

We have now joined the ranks of the 
other TV, radio and newspaper hucksters 
selling headache powders, hemorrhoidal 
preparations (invariably during the eve- 
ning meal), automobiles, recreational ve- 
hicles, ad nauseum. As the issues of un- 
ethical vs. ethical marketing tactics be- 
come more blurred with each passing day, 
we naturally begin to wonder what is the 
role of The Florida Bar in this nightmarish 
atmosphere. A quick perusal of the Or- 
lando telephone directory for instance, dis- 
closed that nearly all legal advertising ran 
counter to the guidelines delineated in the 
various articles, especially the article by 
Ms. Guy. 

Now the question raised is “Who is going 
to pay for the policing action of The Flori- 
da Bar” (who else?), (Read - you and 1). 
I can envision layer upon layer of Bar 
employees (read-expensive) scouring law- 
yer’s ads and counselling the errant ones. 
Since telephone directory advertising has a 
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shelf life of 12 months, how is the Bar going 
to mitigate the harm to the public— not to 
mention the rest of us lawyers? Can it? 
Should it? At what cost? At whose cost? 
I'll give you ten guesses and the first nine 
don’t count. 

Suggestion! An advertising license fee 
payable to The Florida Bar for the use and 
benefit of all nonadvertising lawyers to 
help compensate them for the injurious 
actions of the advertising lawyers. Surely, 
the law firm that spends $3 million a year 
would not resent paying to heal our tar- 
nished reputations—say 10 percent of its 
advertising budget. 

Just a thought. 

JOHN T. CARNEY 
Kissimmee 


Judgeship — One Term and Out 

Permit me to express my lack of enthu- 
siasm for the proposal by Robert T. 
Westman that the problem of retaining a 
quality judiciary can be solved by having a 
judge serve simply one term in office and 
then return to his practice. The first thing 
that comes to mind is “What practice?” 

Mr. Westman comments that it’s naive 
to hope that the legislature will not increase 
judicial salaries enough to attract and keep 
competent candidates for judgeships. In 
our county we have been lucky in that we 
have been able to obtain and keep excellent 
judges but I doubt that that’s the case every- 
where. I truly hope that Mr. Westman is 
wrong. Does the average state senator 
really believe that he’s going to be defeated 
for reelection next time because he voted to 
pay circuit judges, say, $95,000? 

Your average physician would have to 
devise new ways of alienating patients to 
make less than $100,000 a year even after 
he’s paid his malpractice premium. What’s 
so startling about paying a judge that 
much? 

There is still one more flaw in Mr. 
Westman’s plan to have circuit judges serve 
only one term in office. It takes them that 
long to forget that they’re not still the 
plaintiff’s attorney. 

STEPHEN C. MCALILEY 
West Palm Beach 


Attorneys’ Public Image 

I am as distressed and frustrated with 
attorneys’ public image as the February 
issue of The Florida Bar Journal indicates 
that many of my colleagues are. 


Solutions: 


1. Acommitment by The Florida Bar to 
wage a continuing public relations cam- 
paign as part of our annual budget to 
educate the public re: 

(a) IOTA program 

(b) Legal aid 

(c) our Code of Ethics 

(d) deep involvement of attorneys in 
community affairs 

{e) hours worked by attorneys 

(f) compensation vis-a-vis doctors, sales 
people, entertainment and sports figures 

(g) stories of outstanding service by 
attorneys 


2. Legislation to provide graduated fee 
schedule in contingency fee cases (e.g. 
personal injury) so that one-third share ina 
settlement or court award be reduced to 20 
percent where the award exceeds a certain 
dollar amount (e.g. $1 million). 


3. Fee guidelines promulgated by The 
Florida Bar in other areas of abuse, e.g. 
probate and generally padding legal bills 
with hours (where hourly rate applicable) 
by large law firms (which has caused more 
in-house counsel to be hired by clients). 


4. Full expose’ of Ms. Furman. 


5. Legislation to beef up penalties for 
filing frivolous lawsuits. The dramatic in- 
crease in litigation is caused not only by the 
public but by attorneys whose ethical stan- 
dards are borderline. 

Congratulations on a good issue of The 
Florida Bar Journal regarding this prob- 
lem. 


PHILIP M. FRANCOEUR, JR. 
Naples 


Corrects inaccuracies 

The February 1985 article “The Florida 
Investor Protection Act: Florida Bucks the 
Trend,” contained certain inaccuracies 
concerning the recently enacted Florida 
Investor Protection Act. I am writing this 
letter to correct those inaccuracies. 

The article mentions that the law was 
enacted in part to handle abusive practices 
as evidenced by the International Gold 
Bullion Exchange (IGBE). Though the 
collapse of IGBE highlighted the Office of 
the Comptroller’s need for additional 
powers to deal with investments that do 
not conform to the definition of “security” 
as found in Chapter 517, F.S., abuses 
perpetrated by oil and gas lease lottery 
filing systems were equally responsible for 
the law. 
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In 1983, the Office of the Comptroller, 
Department of Banking and Finance, 


Division of Securities issued an emergency 
order to cease and desist against certain 
corporations and individuals selling filing 
services for the federal government’s oil 
and gas lease lottery system. Such filing 
services were typically sold from boiler 
rooms. According to the Office of the 
Comptroller’s order, in order to sell their 
filing services, these filing systems fre- 
quently misrepresented their success rate 
in the government lease lottery, their abili- 
ties to select profitable oil and gas leases, 
and the return the purchaser of the filing 
system would receive from utilizing the 
services of the filing system. 

Though the Comptroller received numer- 
ous complaints from persons defrauded by 
these filing services, under Florida law he 
was only authorized to investigate and take 
action against persons and companies in- 
volved in the sale of securities. It was the 
Department’s contention that these filing 
services amounted to an “investment con- 
tract” and therefore constituted a “security” 
under the Florida Securities Act (Chapter 
517, F.S.). In July 1984, the District Court 
of Appeal for the First District ruled 
otherwise. In Dave Yeomans and William 
Goldberg vs. State of Florida,9 FLW 1399 
(July 6, 1984), the Court held that. such 
services did not constitute an investment 
contract citing SEC v. Energy Group of 
America, Inc.,459 F.Supp. 1234(S.D.N.Y. 
1978), and accordingly reversed the Comp- 
troller’s order. In part in response to the 
court’s action, the Comptroller sought 
legislative assistance to deal with situations 
in which persons were fraudulently selling 
products which greatly resembled securities 
but which in fact were structured and sold 
in such a way as to prevent their inclusion 
in securities laws and prohibitions. Hence 
the Florida Investor Protection Act. 

According to the article by Mr. Rett and 
Mr. Orbe, “(P)rovisions for fines, cease 
and desist orders, injunctions, powers of 
impoundment and sweeping investigatory 
powers were denied the Department of 
Banking and Finance in the final legisla- 
tion.”(p. 75). This is not the case at all. The 
bill as passed incorporated the newly 
created definitions and prohibitions relat- 
ing to boiler rooms and investments into 
the existing Florida Securities Act. In 
addition, Chapter 517 was renamed the 
Florida Investor Protection Act in order to 
denote its expanded coverage. Accordingly, 
the civil and administrative penalties, the 
criminal penalties, and the investigatory 
powers of the Comptroller under the former 


Florida Securities Act apply equally as 
well to all boiler rooms and investments as 
defined in the newly created Act. These 
powers are found in sections 517.201, 
517.221, 517.302, and 517.201, F.S., 
respectively. In fact, under its newly ex- 
panded powers the Office of the Comp- 
troller has already investigated and taken 
action against a number of boiler rooms 
operating within Florida as well as against 
sellers of fraudulent nonsecurity invest- 
ments sold in or from Florida. 


TAMARA K. NELSON 
Tallahassee 


Disgusted With Marketing 

I have been practicing law in Florida for 
over 37 years and have never written The 
Florida Bar complaining about any thing. 

I am herewith enclosing copy of an 
Editorial appearing in the Evening Inde- 
pendent of St. Petersburg, Florida, on 
Monday, February 11,1985, written by Mr. 
Neil Skene. The article concerns the 
“Marketing Legal Services the Professional 
Way” edition of The Florida Bar Journal 
of February, 1985. 

When I received this edition of the Bar 
Journai, \ was so disgusted with it that I 
threw it in the trash basket. 

If you people who are active in The 
Florida Bar and its activities don’t under- 
stand why it is that lawyers have a bad 
public reputation all you have to do is to 
examine your edition of The Florida Bar 
Journal promoting “Marketing Legal 
Services” in light of Mr. Skene’s editorial 
and perhaps you will better understand the 
public’s conception of the “business” of 
practicing law. 

It appears to me that The Florida Bar is 
now On a course to promote the concept of 
practicing law as a business and not as a 
profession. 

You would be better advised to petition 
the Supreme Court of the United States to 
revisit its decision allowing lawyer’s 
advertising. I have always, until recently, 
been proud of my profession but I must say 
that I am becoming increasingly reluctant 
to refer to the practice of law as a 
“profession.” 

The Bar Journal and The Florida Bar 
should concern themselves with dedication 
to the improvement of justice and advance- 
ment of the science of jurisprudence and 
not with making a commercial business out 
of a noble profession. 


ADRIAN S. BACON 


St. Petersburg 


i. 


Florida Living Will 


by Jerome L. Wolf 


n October 1, 1984, an act 

entitled the “Life-Prolong- 

ing Procedure Act of 
Florida” went into effect. (Ch. 84-58, Laws 
of Florida) This legislation allows mentally 
competent persons to sign a “living will” 
directing their doctors to withhold or with- 
draw extraordinary life support measures 
if they become terminally ill. The Act thus 
gives a competent person the right to 
decide that life-prolonging or life-sustaining 
procedures should not be used to prolong 
his life artificially; in other words, a right to 
“die with dignity.” 

Under the statute, any competent adult 
may make a written declaration directing 
the withholding or withdrawal of life- 
prolonging procedures in the event he hasa 
terminal condition. A “terminal condition” 
is defined as a condition caused by injury, 
disease, or illness from which, to a rea- 
sonable degree of medical certainty, there 
can be no recovery and death is imminent. 
The written declaration must be signed by 
the declarant in the presence of two sub- 
scribing witnesses, at least one of whom is 
not a spouse or blood relative of the 
declarant. If the declarant is physically 
unable to sign the written declaration, his 
declaration may be given orally, in which 
case one of the witnesses must subscribe the 
declarant’s signature in the declarant’s 
presence and by his direction. The Act also 
includes within the definition of “declara- 
tion” a witnessed oral statement made by 
the declarant subsequent to the time he is 
diagnosed as suffering from a terminal 
condition. 

It is the responsibility of the declarant to 
provide for notification to his attending 
physician that a declaration has been made. 
If the declarant is comatose, incompetent, 
or otherwise mentally or physically in- 
capable of providing such notification, any 
other person may notify the attending 
physician of the existence of a declaration. 

The Act defines an “attending physician” 
as a person licensed to practice medicine in 
the State of Florida, and who has primary 
responsibility for the treatment and care of 
the patient. 

An attending physician who is notified 
of the existence of a declaration must 
promptly make the written declaration, or 
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a copy thereof, a part of the declarant’s 
medical records; or, if an oral declaration, 
the attending physician must make such 
fact a part of the medical record. 


Revocation 

A declaration may be revoked at any 
time by the declarant in one of three ways. 
A writing, dated and signed by the declarant 
is sufficient to revoke the declaration. Note 
that the statute does not require that the 
declarant’s signature to a revocation be 
witnessed. 

Secondly, the declaration may be revoked 
by its physical cancellation or destruction 
by either the declarant or another in the 
decedent’s presence and at his direction. 

Thirdly, a declaration may be revoked 
by the declarant’s oral expression of his 

-intent to revoke. The statute is silent as to 
whom the oral expression must be made, 
although a revocation only becomes effec- 
tive when it is communicated to the attend- 
ing physician. 

The portion of the Act dealing with the 
revocation may require judicial interpreta- 
tion or future legislative revisions. For 
example, to ensure compliance with the 
statute, an attorney may advise his client to 
execute three declarations: one to be deliv- 
ered to his attending physician, one to be 
delivered to the person authorized in the 
declaration to make treatment decisions in 
the event the client is physically or mentally 
unable to do so; and one for the client’s 
records. If the client destroys his signed 
copy of the declaration, with an intent to 
revoke, has there been an effective revoca- 
tion of the declaration so that the attending 
physician will be obligated to make every 
effort to prolong the client’s life? By way of 
comparison, under the law of wills, where a 
will has been executed in duplicate, and an 
act of revocation has been performed on 


Jerome L. Wolf, a member of the 
Florida and New York Bars, practices 
in the estates department of the West 
Palm Beach/ Philadelphia law firm of 
Wolf, Block, Schorr and Solis-Cohen. 
He is a graduate of George Washington 
University (B.A., 1970)and Duquesne 


University (J.D., 1973). 


one of the executed duplicates, the will, 
including the untouched duplicate, is 
deemed revoked (F.S. §732.506). For this 
reason attorneys generally have a testator 
execute only one copy of a will. However, 
under the Act a revocation becomes effec- 
tive only when it is communicated to the 
attending physician. Therefore, even if the 
attorney has the client execute only one 
original declaration, its revocation never 
becomes effective unless the physician is 
put on notice. 

The law provides that no civil or criminal 
liability is imposed upon any person for the 
failure to act upon a revocation, unless that 
person has actual knowledge of such revo- 
cation. The statute does not clearly establish 
which “person” is intended to be protected 
from liability upon such a good faith 
failure to act, although it must be assumed 
that the intent is to protect an attending 
physician who has not been notified of the 
existence of a revocation of declaration. 


Substituted Judgment 

In May 1984, the Supreme Court of 
Florida held in the case of John F. Kennedy 
Memorial Hospital, Inc. v. Bludworth, 452 
So.2d 921 (Fla. 1984), that terminally ill 
incompetent persons being sustained 
through use of extraordinary artificial 
means have the same rights to discontinue 
such measures as terminally ill competent 
persons, and the means developed by the 
courts to afford these rights to incompetent 
persons is the doctrine of “substituted 
judgment.” Under this doctrine close family 
members or legal guardians substitute their 
judgment for what they believe the termi- 
nally ill incompetent person, if competent, 
would have done under the same circum- 
stances. 

The Act provides that the absence of a 
declaration does not create a presumption 
as to a patient’s intent to utilize or not 
utilize life-prolonging procedures. Rather, 
the new law adopts the doctrine of substi- 
tuted judgment and specifically allows life- 


prolonging procedures to be withheld or - 


withdrawn from an adult patient with a 
terminal condition who is comatose, in- 
competent, or otherwise physically or 
mentally incapable of communication and 
who has not made a declaration, if there is 
consultation and written agreement be- 
tween the attending physician and any one 
of the following individuals, in order of 
priority, who is guided by the express or 
implied intentions of the patient: 

1. A judicially appointed guardian of the 
person if one has been appointed. This does 
not imply that such an appointment must 
be made in order for a treatment decision 
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to be made under the statute. 

2. The person or persons designated by 
the patient in writing to make the treatment 
decision for him should he be diagnosed as 
suffering from a terminal condition. 

3. The patient’s spouse. 

4. Anadult child, or if more than one, the 
majority of the adult children who are 
reasonably available for consultation. 

5. The parents of the patient. 

6. The nearest living relative of the 
patient. 

The Act requires that when a treatment 
decision is made under the statutory subs- 
tituted judgment doctrine, at least two 
witnesses must be present at the time of the 
consultation when the treatment decision is 
made. However, this statutory provision 
does not address the question of whether 
the two witnesses must be disinterested, or 
whether a spouse or blood relative qualifies; 
whether the individual authorized to make 
the decision, the attending physician, or an 
employee of the attending physician or 
health care facility participating in the 
consultation, are eligible witnesses as to 
decisions made, or what purposes the wit- 
nesses’ testimony will serve. 

The Florida Supreme Court held in the 
Kennedy Hospital case that before a close 
family member or legal guardian could 
exercise a patient’s right to refuse extra- 
ordinary life-sustaining measures, the pri- 
mary treating physician had to certify that 
the patient existed in a permanent vegeta- 
tive state, that there was no reasonable 
prospect that he would regain cognitive 
brain function and that his existence was 
sustained only by extraordinary measures; 
and this certification was to be concurred 
in by at least two other physicians with 
specialties relevant to the patient’s condi- 
tion. Until the statute is clarified further, or 
judicially interpreted, perhaps the most 
appropriate method to satisfy the witness 
requirement when making treatment deci- 
sions is to utilize as witnesses two physicians 
with specialties relevant to the patient’s 
condition. 


Liability 

Historically, the courts of some states 
have held that it is an assault and battery 
upon a person to administer medical 
treatment that a patient does not want, 
assuming he is mentally competent. On the 
other hand, although right-to-life advocates 
have pressured law enforcement officials to 
threaten criminal investigations and even 
murder charges against doctors and hos- 
pitals withdrawing life support systems, 
doctors generally have not been prosecuted 
or held liable for withholding or withdraw- 


a 


ing treatment from a dying patient. In 
Matter of Stoner, 438 N.Y.S. 2d 266, 273 
(1981), a District Attorney argued that a 
patient’s right to decline medical treatment 
is outweighed by a prevailing state interest 
to protect the lives of its citizens. The New 
York Court of Appeals held, “A state 
which imposes civil liability on a doctor if 
he violates the patient’s right cannot also 
hold him criminally responsible if he 
respects that right.” 

From an attorney’s standpoint, a major 
consequence of the new Florida statute is 
to extend legal protection and establish 
guidelines by which hospitals, physicians, 
and their patients will have the freedom to 
make critical decisions on appropriate 
medical care without the fear of lawsuits. 
The Florida Legislature has recognized 
that responsible physicians should not have 
to ignore their own best medical judgments 
or the wishes of their suffering and ter- 
minally ill patients out of a fear of legal 
consequences. 

Consequently, although the Act does not 
specifically require that the declarant’s 
physician withhold or withdraw life sus- 
taining procedures, it does specifically 
absolve a health care facility, a physician, 
or other person acting under the direction 
of a physician from criminal prosecution, 
civil liability or charges of professional 
misconduct as a result of withholding or 
withdrawing life-prolonging procedures 
from a patient with a terminal condition in 
accordance with the Act. Similarly, a person 
who is authorized to make treatment deci- 
sions on behalf of the patient and exercises 
authority to withhold life-prolonging treat- 
ment is not subject to criminal prosecution 
or civil liability unless it is shown by a 
preponderance of the evidence that such 
person did not, in good faith, comply with 
the provisions of the Act. 

Notwithstanding the statutory grant of 
immunity, in the event an attending physi- 
cian refuses (whether because of moral or 
other considerations) to comply with the 
declaration of a patient who has been 
examined, diagnosed and certified in writ- 
ing to be afflicted with a terminal condition, 
or the treatment decision of a person 
designated within the statute to make such 
a decision, he must make a reasonable 
effort to transfer the patient to another 
physician who will honor the patient’s 
declaration. Although not addressed by the 
statute, presumably the patient or the 
person authorized to make treatment deci- 
sions may demand that the patient be 
transferred to the care of another physician. 
This action raises the unresolved issue of 
whether the attending physician’s continued 


refusal to comply will subject him to crim- 
inal liability for “willfully canceling the 
declaration of another without the declar- 
ant’s consent.” 

The statute also provides that actions 
taken pursuant to a patient’s declaration 
under the Act will not, for any purpose, 
constitute a suicide, and a declaration 
made under the Act will not affect the sale, 
procurement or issuance of any life insur- 
ance policy, nor will it impair or invalidate 
any existing policy, notwithstanding any 
policy terms or conditions to the contrary. 

However, criminal sanctions will be im- 
posed in cases where a person willfully 
conceals, cancels or damages another’s 
declaration without his consent, or falsifies 
or forges another’s revocation of declara- 
tion, thereby causing life-prolonging pro- 
cedures to be utilized in contravention of a 
patient’s previously expressed intent. Simi- 
larly, a person who falsifies or forges the 
declaration of another, or willfully conceals 
or withholds personal knowledge of the 


revocation of declaration, contrary to the 
wishes of the declarant, which causes iife- 
prolonging procedures to be withdrawn or 
withheld and death to be hastened will be 
subject to criminal prosecution. 

As a final note, the statute prohibits 
enforcement of a declaration or written 
agreement made during the course of a 
pregnancy. 


Conclusion 


By enacting this statute, the Florida 
Legislature has identified and recognized 
the patient’s right to determine the course 
of his own medical treatment and has 
adapted the doctor’s obligation to provide 
medical care accordingly. Regardless of the 
Act’s limitations, attorneys should be aware 
of its existence and the rights which prop- 
erly executed declarations will provide to 
their clients. When discussing estate plan- 
ning, the attorney is well advised to include 
a review with his client of the Life-Prolong- 
ing Procedure Act of Florida. 


Declaration made this day of 


Declaration 


19. I, 


forth below, and do hereby declare: 


desire that my dying shall not be artificially prolonged under the circumstances set 


If at any time I should have a terminal condition and my attending physician has 
determined that there can be no recovery from such condition and my death is 
imminent, where the application of life-prolonging procedures would serve only to 
artificially prolong the dying process, I direct that such procedures be withheld or 
withdrawn, and that I be permitted to die naturally with only the administration of 
medication or the performance of any medical procedure deemed necessary to provide 
me with comfort, care or to alleviate pain. 

In the absence of my ability to give directions seal the use of such life- 
prolonging procedures, it is my intention that this declaration shall be honored by my 
family and physician as the final expression of my legal right to refuse medical or 
surgical treatment and accept the consequences for such refusal. 

[Optional] 

In the event that I am diagnosed as comatose, incompetent, or otherwise mentally or 
physically incapable of communication, I appoint to make 
binding decisions concerning my medical treatment. 


[Use Where Appropriate] 
If I have been diagnosed as pregnant and that diagnosis is known to my physician, 
this declaration shall have no force or effect during the course of my pregnancy. 
I understand the full import of this declaration and I am emotionally and mentally 
competent to make this declaration. 


Declarant 


‘The declarant is known to me and I believe (him or her) to be of sound mind. 


Witness 
[Optional] Witness 
Copies of this Declaration have been 
given to: Receipt acknowledged: 
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GIVE AVIS ATRIAL... 
YOU'LL LIKE OUR STYLE! 


SPECIAL LOW FLAT RATE JUST FOR MEMBERS OF 
THE FLORIDA BAR 


a day. 


For only $33 a day, you can take your choice of a car from any available car group, 
subcompact through full size 4-door, at Avis. It’s a special low .ate just for 
Bar Association members. What’s more, when you rent an Avis car, a world of 
convenience and service is included — and, with our flat rate, there’s never a 
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Florida’s 

the 
Seatbelt 


Defense 


An Overview 
by Cathy Jackson Burris 


ith the rendition of the Florida Supreme Court's decision in 

Insurance Company of North America v. Pasakarnis, 451 

So.2d 447 (Fla. 1984), adopting the “seatbelt defense,” a whole 
new trial scenario has been created in auto accident negligence cases. In sum, 
the Supreme Court in Pasakarnis held that a defendant may raise as an af- 
firmative defense the plaintiff's failure to wear an available and fully opera- 
tional seatbelt which may be considered by the jury in assessing the plaintiff's 
damages, if it is shown by competent evidence that the failure to use a seatbelt 
produced or contributed substantially to producing at least a portion of the 
plaintiff's injuries.! The Pasakarnis opinion also outlined three special inter- 
rogatories which could be added to the verdict form presently used in auto- 
mobile accident negligence cases. However, several questions raised by 
adoption of this defense remained unanswered. 

The most troubling question for trial attorneys after Pasakarnis is whether 
the decision is retroactive or prospective. Additionally, the issue of whether 
the jury should receive a special instruction on the seatbelt defense has arisen 
since the Supreme Court did not indicate whether a special instruction was 
required. Finally, the necessity of obtaining and presenting expert testimony 
on the seatbelt defense has been interjected into trial preparation and presen- 
tation. This article will discuss some of these pressing concerns facing trial 
attorneys involved in “seatbelt defense” cases. 


Are Special Jury Instructions Needed? 

Although the Supreme Court specified certain special interrogatories to be 
used where the seatbelt defense has been properly raised, the court did not 
reach the issue of whether special jury instructions are also required. There 
are differing views as to their necessity. Of the five states which have adopted 
the seatbelt defense, only two have adopted standard instructions on this 
issue. In both New York (New York PJi 2: 87.1) and Wisconsin (Wisconsin 
Civ.J. Instruct. No. 1277), specific safety belt instructions are given to the 
jury and are a part of those states’ standard jury instructions. 

The question remains, however, as to whether jury instructions on the 
seatbelt defense actually confuse or, in fact, help the jury in reaching a ver- 
dict. At least one supreme court in Harland v. Curbo, 466 S.W.2d 459 (Ark. 
1971), has held that a seatbelt instruction gives undue emphasis to the 
defense. Furthermore, the dissent in Clarkson v. Wright, 121 Ill.App.3d 230, 
459 N.E.2d at 309, n. | (Ill. 3d Dist. 1984) voiced concern that juries may 
ignore the question of liability altogether and instead concentrate on the issue 
of mitigation of damages due to the plaintiff's nonuse of a seatbelt, if a seat- 
belt instruction is given. 


Calculation of damages by the jury may also become quite complicated as 


illustrated by the Wisconsin Supreme Court’s decision in Foley v. City of 


West Allis, 113 Wis. 2d 475, 335 N.W.2d at 831-832 (1983). In Foley, the jury 
had to answer a 15-question special interrogatory verdict form witha total of 
24 subparts for a simple two-car accident. 

Certainly if the seatbelt defense is properly raised and if sufficient evidence 
is presented to submit the issue to the jury, defense counsel will expect an 
instruction on this defense to clarify its use by the jury. Moreover, plaintiff's 
counsel may insist on such an instruction because of the confusion which may 
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result among the jurors between the con- 
cepts of comparative negligence and miti- 
gation of damages, if the jury is not in- 
structed as to the distinction between these 
two legal issues. Certainly plaintiff's coun- 
sel would want an instruction on this de- 
fense to avoid a double reduction by the 
jury. 

Florida’s Standard Jury Instruction 
Committee has proposed a special instruc- 
tion dealing with this issue. It has not yet 
been adopted but appears to be needed by 
both plaintiff and defense. 


Use of Experts 

In the seminal case of Spier v. Barker, 
35 N.Y.2d 444, 323 N.E.2d at 169 (1974) 
the New York Court of Appeals, adopting 
the seatbelt defense, noted the importance 
of expert testimony in the field of accident 
reconstruction in order to aid the jury in 
apportioning damages for nonuse of an 
available seatbelt. In an excellent nation- 
wide survey concerning the seatbelt de- 
fense by David Westenberg, “Safety Belt 
Defense at Trial and In Out-of-Court Set- 
tlements” (1984) (unpublished article, 
available from the author who is associated 
with Hale and Dorr, Boston, Massachu- 
setts) Westenberg notes that in New York 
the testimony of both an engineer and a 
physician is required. The engineer must 
establish the plaintiff's movements during 
the accident and the movements which 
plaintiff might have made if plaintiff had 
used a seatbelt. The physician then cor- 
roborates the engineer's testing by ex- 
plaining the medical consequences to the 
plaintiff of these movements. 

Westenberg also notes that in California 
the testimony of an engineer is not needed 
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if the plaintiff was ejected. In that state, 
medical testimony as to the consequences 
of ejection alone would be sufficient. 
Moreover, Westenberg points out that in 
Wisconsin medical testimony is not needed 
if engineering testimony establishes that a 
particular movement, such as the plain- 
tiffs contact with a dashboard or ejection 
from the vehicle, would have been pre- 
vented by use of a seatbelt. In such a case, 
plaintiff's injuries are presumed to have 
been caused by nonuse and the plaintiff has 
the burden of demonstrating otherwise. 
Of course, the use of the seatbelt defense 
presents problems for both plaintiff and 
defense counsel. According to Westen- 
berg’s study the cost of using two “seat- 


The most effective rebuttal testi- 

mony is to argue to the jury that 

the vast majority of Americans do 

not use their seatbelt while in a 
motor vehicle 


belt” experts at trial, not including their 
expenses, is roughly $5,400. 

Westenberg also found many com- 
plaints concerning expert availability and 
qualifications. In states where the seatbelt 
defense has been used for a number of 
years, some attorneys still expressed dis- 
Satisfaction with the small number of 
“safety belt experts” due to their lack of 
overall qualifications. It appears that the 
“best” witness is an expert in engineering 
and biomechanics. 

Clearly additional investigation, time 
and money must be spent in order for trial 
counsel to obtain an expert opinion on the 
seatbelt defense. 

“The attitude of the car as it approaches 
another vehicle (the collision course), the 
impact point, imprints within the car in- 
dicating occupant contact, and details 
from inspection of the occupants’ clothes” 
are all important from an evidentiary 
standpoint and in formulation of an ex- 
pert’s opinion, according to Huelke and 
Gikas in “Investigations of Fatal Automo- 
bile Accidents from the Forensic Point of 
View.” Particularly in a wrongful death 
case, analysis and reconstruction of the 
accident are necessary in order to de- 


termine where the occupants of the vehicle 
were at the time of the accident, and to 
identify the driver. 

It is also apparent that the plaintiff runs 
a calculable risk by failing to present expert 
testimony to rebut a safety belt expert's 
opinion that his or her injuries could have 
been mitigated or eliminated by the seat- 
belt, as evidenced in Benner v. Interstate 
Container Corp., 73 FRD 502(E.D. Penn. 
1977). Westenberg states that according to 
his findings, the most effective rebuttal 
testimony is for plaintiff's counsel simply 
to argue to the jury the fact that the vast 
majority of Americans do not use their 
seatbelt while in a motor vehicle. 

In sum, expert testimony by both parties 
is necessary in order to present fully and 
adequately both sides of the seatbelt issue. 
The sufficiency of such evidence and the 
qualifications of asserted experts to render 
an opinion will undoubtedly produce 
many future appellate decisions. 


Retroactive or Prospective Effect 

The most immediate concern of trial at- 
torneys litigating automobile negligence 
cases is whether the Pasakarnis decision 
applies to pending cases. Of course, dif- 
ferent considerations exist depending on 
the status of the case, i.e., whether the case 
was recently filed, is in the discovery phase, 
has been noticed for trial, or if the trial had 
been completed and a motion for new trial 
was pending, or if the case was presently 
on appeal. 

The issue of whether Pasakarnis has 
retroactive effect has not been addressed 
by the appellate courts. However, at least 
two trial judges have issued orders ruling 
that Pasakarnis is prospective only. The 
judges reasoned that because the seatbelt 
defense was adopted by the Supreme Court | 
to protect persons by requiring them to 
wear seatbelts, it would be illogical to 
make the decision retroactive to “protect 
individuals from that which has already 
occurred.“’ The question still remains, 
however, whether the seatbelt defense 
could fairly and justly be applied in pend- 
ing tort cases. 

A somewhat analogous situation arose 
with the adoption of the comparative 
negligence doctrine by the Florida 
Supreme Court in Hoffman v. Jones, 287 
So.2d 431 (Fla. 1973). However in Hoj/f- 
man the Supreme Court specifically stated 
that the comparative negligence doctrine 
would apply to cases which had been filed 
but had not gone to trial. The court also 
set forth in the opinion the applicability of 
the comparative negligence doctrine de- 
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pending on the status of the case. 

If we follow the Supreme Court's lead in 
Hofj/man then, the seatbelt defense would 
be applicable to all pending cases. How- 
ever, in light of the distinction between the 
effect of adoption of the comparative 
negligence doctrine and that of the seatbelt 
defense, it appears that the considerations 
supporting the retroactivity of the com- 
parative negligence doctrine would not be 
applicable here. 

Clearly, since contributory negligence 
was already a defense in negligence cases 
prior to adoption of comparative negli- 
gence, neither the plaintiff nor defense 
could assert that a new issue, i.e., the negli- 
gence of the plaintiff, had been interjected 
into the trial by the adoption of the com- 
parative negligence doctrine. On the other 
hand, use of the seatbelt defense neces- 
sarily interjects into the trial new liability 
issues which, as a consequence, require fur- 
ther discovery and the procurement of ex- 
pert opinions and testimony. 

If suit was filed a year or more before the 
decision in Pasakarnis was rendered, the 
automobiles involved in the accident may 
already have been repaired. Additionally, 
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in some cases the plaintiff may have al- 
ready healed for the most part from any 
physical injuries, thereby making procure- 
ment of expert opinions on proximate 
cause impossible. 

Furthermore, if the plaintiff was ejected 
from the vehicle, photographs of the acci- 
dent scene would be required to show or 
identify the point of plaintiff's impact or to 
establish that the plaintiff's injuries were 
caused in a certain way. Congested dockets 
and the practicalities of trial litigation pre- 
suppose that many cases are noticed for 
trial after at least one year of discovery and 
other pretrial proceedings. If a plaintiff's 
injuries are substantially healed during 
this period and the automobiles have been 
repaired, very little evidence is left for an 
expert to form an opinion as to whether the 
plaintiff's injuries were, in whole or in part, 
caused by the failure to use a seatbelt. 

The logistical problems which result 
from retroactive application of this defense 
are obvious. However, since the Supreme 
Court did not address this issue in its 
opinion, it will be up to each trial judge to 
make an independent determination of the 
retroactivity of this decision until such 
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time as the appellate court or the Supreme 


Court has an opportunity to address this 
issue. 


Conclusion 

Florida's adoption of the seatbelt de- 
fense presents a multitude of issues and 
procedural problems for both trial counsel 
and the judges presiding over these cases. 
The applicability of this decision to pend- 
ing cases, the use of jury instructions, and 
the utilization of experts all must be dealt 
with by the trial and appellate courts. As 
with all new legal doctrines, Florida's 
adoption of the seatbelt defense has cre- 
ated fertile ground for appellate review. @ 
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hy should busy law 

practitioners be bur- 

dened with yet another 
theory of the legal system? Why should 
they even be bothered with any theories at 
all? In a previous article,' I tried to give an 
answer which I thought would satisfy the 
most pragmatic of you out there: it wins 
cases. I argued that four jurisprudential 
schools had practical ramifications and 
were instinctively followed by lawyers in 
the field of battle. And I hoped by making 
you more aware of it, you might use it to 
your benefit. 

Briefly, I argued that you were legal 
positivists when you wrote briefs because 
you were operating quite properly, on the 
widely circulated myth that law is based on 
a system of rules which decide concrete 
cases. Then, you shifted to natural law by 
arguing that a given rule argued to be “con- 
trolling” was, well, wrong. As an adjunct of 
that argument you instinctively adopted a 
sociological jurisprudential approach by 
showing that the rule argued to be control- 
ling did not work in practice: it did not 


| 
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Exploring Contradictions 


by Jack W. Van Doren 


produce the result intended, or it produced 
negative results. Finally, with or without a 
sense of inconsistency, you adopted legal 
realism by stressing the discretionary ele- 
ment of law by, for example, pointing out 
conflicts in rules and the wide open nature 
of highly indeterminate standards such as 
reasonableness. The theme was jurispru- 
dence wins for you, and study of what you 
actually do indicates you employ jurispru- 
dential techniques even if you are unaware 
of it.? 

My discussion here is related to that 
theme. It is: you may benefit from an 
insight of critical legal studies (CLS) that 
the legal system is based on a fundamental 
contradiction, and a series of emanating 
contradictions which again, whether you 
realize it or not, you utilize in order to win 
cases. Hopefully by calling your attention 
to it, you will obtain two benefits: 

(1) You will be reinforced in your intui- 
tion that leads you to utilize contradictions, 

(2) You will be psychologically aided by 
realizing that there is often no answer in the 
doctrinal materials but only contradictions, 
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so you will stop blaming yourself for not 
being able to find what is not there. Also, to 
the extent that the CLS theory is true, you 
can sharpen your perception of which or 
what combination of the four approaches 
will best achieve your purposes. We might 
even realize that a system based on and 
permeated with contradictions requires, 
indeed understandably enough, a reaction 
which is in itself contradictory or multi- 
faceted. 

My purpose here then, is: (1) to satisfy 
the most pragmatic (don’t give me any 
theory that I can’t use tomorrow); and (2) 
to invite you to experience a relaxation of 
tension about how you deal with what is 
out there in the legal system. Judges may 
also experience a relaxation of tension if 
they think the analysis accurate that they 
can find no answer in the legal doctrines 
themselves because they are inherently 
contradictory, and open endedly indeterm- 
inate. They can stop looking for what is not 
there. 

Perhaps the jurisprudential theories 
themselves suggest the contradiction. If the 
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question to be asked is, not on!y what is the 
rule, but should this rule be adopted con- 
sidering whether it is right and what its 
effect on society may be, the system 
becomes more complex. And if with legal 
realism we assume that there is always 
choice and discretion, we have undermined 
the legal positivist claim that practicing law 
is like playing chess: learn the rules and 
move the pieces to checkmate. 


Critical Legal Studies 

Critical legal studies is an approach to 
the law which began in 1977 with a meeting 
at Wisconsin Law School.} A 1984 issue of 
the Stanford Law Review has been devoted 
to critical legal studies.* The genesis of CLS 
is found in the theories of the Frankfurt 
School and in particular the work of Jurgen 
Habermas, which provide philosophical 
underpinnings for CLS. Habermas, a social 
scientist, develops the idea that knowledge 
is a product of a particular consciousness 
and thus bound by limitations of time and 
space and is not eternal and objective. 
According to Habermas, we are limited in 
our vision of truth about law or social 
relations.‘ 


With this relativistic theory of knowl- 
edge, our search for the essentials of CLS 
for our purposes take us to the work of 
Professors Roberto Unger and Duncan 
Kennedy, both of Harvard Law School. A 
basic tenet of CLS, apparently derived in 
part from Unger, is that there is a funda- 
mental contradiction at the base of liberal 
theory. “Liberal” here means a political 
tradition, and both liberals and conserva- 
tives embrace this tradition. This 
fundamental contradiction is, according to 
Unger and Kennedy, that the justification 
for the state is to provide force to protect 
certain rights, e.g.. property, from the 
vicissitudes of what would happen to 
property, and other rights if there were a 
state of nature. The essential presumption 
is that we would be busy beating each other 
in and about the head with sticks, staves, 
etc. and stealing whatever we could get if 
there were no coercive mechanism of the 
state to bring to bear on such acts. That is 
what liberals and conservatives would 
agree upon. 

Unger and Kennedy hold that this in- 
volves a contradiction: the liberal theory 
calls for a state, and individuals need the 
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state to protect rights, but the state is a 
coercive mechanism which may be the 
greatest threat to the realization of those 
rights.’ The rest of the contradiction is an 
extension of legal realism discussed later in 
this article from which CLS borrows. The 
essential idea, perhaps uncontroversial 
today, is that the application of legal 
doctrines to facts yields no necessary re- 
sults.* To put CLS in an understandable 
nutshell, it holds that a legal system pre- 
sented as logical and coherent is in fact 
arbitrary and incoherent.? Attempts to 
express legal commands in plain language 
are doomed to indeterminancy because 
they include too many (reasonableness, 
unconscionability) or too few situations. 
Otherwise put, the rules or standards of the 
system often contain their own negation. 

Considering contracts, for example, we 
may note that contracts are enforced as a 
general rule; but compare that with the 
doctrine of unconscionability. As indicated 
in a recent opinion, if unconscionability 
were followed often it would undermine a 
substantial part of the law of contracts.!° 
The point is not that unconscionability . 
does undermine contracts or that it will do 
so in the foreseeable future. The point is 
that the fact that you, I, and the court know 
that unconscionability will operate infre- 
quently. is not based on a back to back 
juxtaposition of the freedom (and enforce- 
ability) of contracts with unconscionability 
doctrine. 


We know that because as cognizant 
members of this society, we know how 
decisionmakers are likely to react to the 
claim. Law may therefore be predictable in 
the short and medium term range. But the 
predictability is present for the reason that 
we know or intuit the deeply held, tacit, 
seldom discussed premises or ideology of 
this society at this time and place. CLSers 
may call this “deep structure™: the idea that 
basically contract will be enforced and that 
individuals are assumed to have to look out 
for themselves and not complain of bad 
bargains they have made on their own. 
CLSers make much of this and indicate: (1) 
there is a prevailing ideology in a society; 
and (2) it is important to bring to the 
surface the common tacit presumptions of 
a society, so they may be examined and 
subjected to criticism. 

The major purpose of legal scholarship is 
to show how the legal system as a whole, 
and discrete parts of it, leave unaffected the 
contradictions it purports to resolve. 
Moreover, CLS sets itself the task of 
exposing the legal process and the apolo- | 
gists who describe it as an attempt to 
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present as necessarily coherent and inevi- 
table a system that is really contingent and 
contradictory.!! 

CLS has borrowed from legal realism 
the tenet that it is characteristic of our legal 
structure that there are a series of contra- 
dictory propositions in law.'? Which ones 
are chosen may depend upon society’s 
cultural, economic and political values.!3 
But advocates of legal realism never ex- 
plained why there were these conflicts or 
constructed a theory to explain why there 
were conflicting rules or standards. CLS 
tells us that the ambivalence on a doctrinal 
level stems from the fundamental contra- 
diction that we perceive we need the exercise 
of state force, but since we are queasy 
about it we hedge our bets both constitu- 
tionally (e.g., police power, i.e., no com- 
pensation v. compensation for “takings”), 
and in the elaboration of legal doctrine. 

CLS advocates argue first of all, that the 
distinction between law and politics is not 
viable.'4 All law is politics. Secondly, they 
argue that the legal system is composed of 
rules and standards which are radically 
indeterminate,'5 and based on a funda- 
mental contradiction of the need of the 
individual for a state which has the tendency 
to defeat the alleged rights it creates. The 
liberal order posits rights as the cement 
which holds the society together and ex- 
plains why the state exists in a power 
relationship to the individual.'? Rights 
however do not really exist, at least in the 
long run. The indeterminancy of the system 
only reflects the fundamental contradic- 
tion.'8 Rights do not exist in an indeter- 
minate system but are subject to fluctuation 


and in jeopardy due to the shift of political 
winds.'® Thus, though there is short and 
even medium run predictability, in the 
longer run contradictions remain unre- 
solved.20 

Decisions which purport to “balance” 
rights are really ad hoc decisions between 
two poles. Such decisions do not reconcile 


Judges may also experience a 
relaxation of tension if they 
think the analysis accurate that 
they can find no answer in the 
legal doctrines themselves be- 
cause they are inherently con- 
tradictory, and open endedly 
indeterminate. They can stop 
looking for what is not there. 


interests: between competing interests 
which leave the contradictions untouched 
at the core.?! No objective criteria exist to 
determine these alleged balances between 
rights: neither economics, conventional 
morality, consensus social policies, or other 
external sources provide this illumination.?2 
The attempt to suggest otherwise is deemed 
apologetics: the attempt of ruling elites to 
maintain that the social order is natural, 
just and necessary”? and that movement 
away from it would be fraught with poten- 
tial loss and danger to all concerned. 


Instead, CLS argues, the current legal 
system and its tenets are contingent to the 
particular thought and consciousness of 
this time and place.” It is neither “natural,” 
inevitable, or necessarily enduring. 

To attempt to concretize some of this 
thought, I offer the following hypothetical 
opinion of a CLS judge. 


Critical Legal Studies: Hypotheiical 
Opinion 

Judge CLS has the migrant farm workers 
case of State v. Shack, 58 N.J. 297, 277 
A.2d 369 (1971). This case involves the 
question of whether the owner of property 
where migrant farm workers are housed 
may invoke the trespass law to prevent 
persons from visiting a migrant worker in 
his home to give medical attention and 
legal information. 

Judge CLS: 

First, let me explain where I am coming 
from. Iam not sure I understand Habermas, 
and I know I dimly perceive Professor 
Unger. But, let me say this: I do perceive 
that there is an opposition between the 
state as a coercive mechanism (of which I 
am part) and the fact this coercion is 
presumed needed and is an important 
threat to the rights it protects. So much for 
Professors Unger and Kennedy. 

Notice I said that the law protects rights. 
This presupposes that there are rights. lam 
not so sure. Take this case. I will tell you 
straight away, we decided for the migrants 
in conference. At first I was a little disturbed 
that Mr. Tedesco (the landowner) who won 
below had not appeared on appeal, nor did 
the prosecuting attorney take a position on 
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this issue. We just decided to take the case 
up. Tedesco lost interest, but we did not. I 
had once thought in my more retrograde 
days that a case or controversy was re- 
quired. Or maybe that an issue abandoned 
by a litigant was moot. Nevermind, proce- 
dure and jurisdiction were never my strong 
suits. I now know this reveals “deep struc- 
ture.” Back to the controversy at hand. We 
could juxtapose property rights here but 
what good would that do? We need to 
decide this case on state grounds—no 
federal issues, thank you very much. We 
suspect that we can get away with something 
by deciding on state law grounds that we 
could not if we decided on federal 
grounds.*> More “deep structure.” 

The fact is we have traditional property 
rights. The right to exclude vs. human 
dignity of the migrants. Maybe we even 
have the human dignity of Tedesco (the 
owner) as he perceives it anyway and the 
human dignity of the migrants: a contra- 
diction if you will. Doctrinally, well, the 
less said, the better. Property involves the 
right to exclude, well, except not here. lam 
warming to this thesis. The more I write, 
the more convinced I get. I have got it: 
Trespass law applies when there is a prop- 
erty right to be vindicated. The owner here 


has no property right that supports the 
invocation of trespass in this case. 

This sounds like “realism” or “policy 
science” to you? Where does CLS come in? 
Right here: (1) Note that the invocation of 
state power by a litigant brings into play 
the fundamental contradiction between the 
individual’s presumed need for a state 
mechanism, and the potentiality of the 


But do I even need to tell 
practicing lawyers that prece- 
dent can be bent or found to 
achieve desired instrumental 
results. Precedents at the same 
time dictate the result and dic- 
tate nothing. 

state to destroy the right; (2) Note the 
contradiction of interests (landowners v. 
migrant); (3) Note the contradiction in the 
doctrinal statement—trespass applies to 
vindicate property rights, but does not 
apply when no (legitimate?) property right 
is involved. 

Note also the restatement definitions of 
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property: the word property is used to 
demote legal relations with respect to a 
thing. The thing may be an object having 
physical existence or it may be any kind of 
intangible such as a patent right or a chose 
in action.26 Except for references to ab- 
stractions such as right, privilege, power, 
immunity and interest,?”7 no further en- 
lightenment is forthcoming. Note the rad- 
ical indeterminancy. I am getting no help 
from the best definition the legal estab- 
lishment could come up with. If property 
means everything, it means nothing. 

I used to be frustrated by this. But now 
I realize that the doctrinal materials do not 
contain the answer. A “common con- 
sciousness” more or less exists and I will go 
ahead and reveal it. This is it: There is no 
property right: convictions of the alleged 
trespassers are reversed. 


Conclusion 

Hopefully, the law predictor has per- 
ceived a direction from the foregoing expo- 
sition. But are you wondering whether we 
have properly considered if precedent may 
be a very important guide as to how 
decisionmakers may treat conflicts? But do 
I even need to tell practicing lawyers that 
precedent can be bent or found to achieve 
desired instrumental results. Precedents at 
the same time dictate the result and dictate 
nothing.”® When they are followed, they 
“dictate” the result. When they are ignored, 
distinguished, or overruled, they dictate 
nothing. But the most important thing we 
may glean from precedent is how particular 
contradictory doctrine will be resolved, or 
what the CLSers call the “common con- 
sciousness” of the society. Call it what you 
will: The hard, cold pragmatic fact is that 
there are attitudes out there that are used to 
resolve doctrinal conflicts, and neither we 
nor the courts often articulate them. 

But the troops in the field no doubt intuit 
the contradictions. They utilize and expli- 
‘cate the contradictions on a daily basis. 
Judges must feel them when they attempt 
to decide based on rules or standards. The 
contradictions appear to be less than total 
because: (1) we are good at deluding our- 
selves (we feel happier if we are diverted 
from the contradictions because we decide 
based on a rule which “dictates” a result); 
and (2) we intuit within a range, and for a 
period of time how those contradictions 
will be treated. By not separating the 
intuition of how a doctrine is likely to be 
treated from the doctrine itself, we gloss 
over the importance of the separation. The 
fact of the contradictions remain. If it were 
otherwise, we could turn the legal process 
over to the computers. 


By being aware of the contradictions you 
can experience a release of tension: it is not 
your fault if you cannot resolve law on a 
doctrinal basis. For example, law and 
equity involve contradiction as does free- 
dom of contract and unconscionability. 
Within a range, you can predict in the short 
and medium time span because you know 
how that conflict is likely to be treated. 
Outside that range, have at those contra- 
dictions, tempered by your judgment on 
the basic and underlying ideology of your 
society.2? Incidentally, you have no other 
choice. B 


'Van Doren, Jurisprudence, What Does It 
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4See 36 STAN L. REv. 1-673 (1984). 

5See Hutchinson and Monahan, Law, 
Politics and the Critical Legal Scholars: The 
Unfolding Drama of American Legal Thought, 
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minium ground lease unconscionable). 
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12 Stet. L. REv. 613, 622-25 (1983) (discussing 
legal realism). 

'3See Van Doren, Theories of Professor 
H.L.A. Hart and Ronald Dworkin—A Critique, 
29 CLEVELAND ST. L. REv. 279, 307 (1080). 
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09 (1984); Hutchinson and Monahan, note 5, 
supra at 206-07 (no viable distinction between 
legal reasoning and political debate). 

'SJ7d., Hutchinson and Monahan at 206 
(rational determinancy of legal system denied); 
Gordon at 114. 
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17 See Kennedy, note 7, supra at 354-55. 

18See Gordon, note 11, supra at 114 (linking 
fundamental contradiction and indeterminancy 
of the legal system). 
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20 at 114, 125. 

21 See Hutchinson and Monahan, note 5, 
supra at 211 (Every doctrinal dispute is reducible 
to contradictory claims of communal security 
and individual freedom—any particular resolu- 
tion is an arbitrary choice). 

22 Jd., at 207-11 (no objective guidance from 
moral consensus which merely reflects arbitrary 
political preferences). 

23 See Gordon, note 11, supra at 101. 

23 at 100-02. 

24 Id. 

25See surmize of casebook editors, 
MCDOUGAL AND MCDOUGAL, PROPERTY, 
WEALTH, LAND: ALLOCATION, PLANNING AND 
DEVELOPMENT 119 (1981) (The New Jersey court 
did not want to give the conservative Berger 
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28 See Levi, AN INTRODUCTION TO LEGAL 
REASONING, 1-3 (1974) (The power to determine 
which facts are considered significant to a hold- 
ing in deciding if a precedent will be applied is 
the power to make law. No principles governing 
that situation are discernible). See Trillin, A 
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YORKER 53, 54 (March 26, 1984) (A judge can 
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29CLSers might not like my suggestion that 
contradiction be used by practitioners to get 
results for their clients. CLSers would indicate 
that the contradictions indicate an incoherence 
which should be exposed not as an instrumental 
tool but as a precondition to some form of social 
change. 
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Your Florida Divorce 


Your Florida Divorce: Working with 
the Law and Your Lawyer, by Tann H. 
Hunt, has been published by Equity Press 
(111 pages, $7.50). 

This book explains for the layman much 
of Florida dissolution of marriage law and 
those related matters of property division 
and child custody. In addition to explaining 
legal terms such as venue, service of process 
and no-fault that may seem foreign to 
those outside the legal community, the 
author has traced Florida case law and the 
impact of those cases on various aspects of 
a dissolution of marriage. There are prac- 
tical tips too, such as what to wear in court. 

The appendix offers a listing of related 
recommended books and a sample petition 
for a dissolution of marriage, affidavit for 
custody of children as required by the 
Uniform Child Custody Jurisdiction Act, 
worksheet for preparing a financial affi- 
davit, and financial affidavit. 

The book, although written for the lay- 
man, is not intended as a “do-it-yourself” 
guide to dissolution of marriage, but is 
intended to supplement legal representa- 
tion. In fact throughout the book, the 
author repeatedly suggests discussing var- 
ious matters with legal counsel. 

The author notes the book is written “in 
the hope that it will help you to understand 
the often confusing legal terms and prac- 
tices. Should you become involved in a 


.divorce, this book will make working with 


the attorney easier.” 

Acopy of Your Florida Divorce: Work- 
ing with the Law and Your Lawyer may be 
purchased from the publishers, Equity 
Press, P.O. Box 3010, Tallahassee, FL 
32315-3010. Quantity discounts are avail- 
able. 

— Reviewed by Cheryle Dodd 
Tallahassee 
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Marco Polo, 1254-1324 
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Other Europeans went to China before Marco 
Polo, but only he returned as the great authority. 
When Marco left for Cathay in 1271 he began 

a 24-year journey of learning. Where ordinary 
merchant/traders confined themselves to their 
own narrow business, Marco explored China as 
none had before. He steeped himself in the 
culture and language; became the confidant and 
personal envoy of the world’s most powerful ruler, 


Kublai Khan. He made himself invaluable, as the 
Great Kahn said, because ‘only Polo knows how 
to use his eyes.’ 

IVT, like Marco Polo, ‘knows how to use its 
eyes’ to explore new solutions to the changing 
problems that confront our clients—and to bring 
back sound and accurate answers. Allow us to 
use our eyes for you and become your envoy in 
the ever-changing world of real estate. 
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Comparable 


Will It Close the Earnings Gap or 


Widen the Gender Gap? 


he concept of comparable 

worth, in its simplest terms, 

calls for correcting the prac- 
tice of paying women less than men for 
work that requires comparable skill, effort 
and responsibility. To the women’s move- 
ment and a large segment of organized 
labor, the concept should be easy to im- 
plement because it is just plain fair. “It 
doesn’t involve giving special consideration 
to special people. It simply means paying 
people a fair wage for their contribution,” 
said Nancy Perlman, chair of the National 
Committee on Pay equity.! 

Not surprisingly, however, this simplistic 
approach has yet to receive the broad- 
based support comparabie worth advocates 
have sought. Rather, its critics continually 
are mounting in number. The business 
sector has railed at not only its prohibitive 
costs, but also at the impossibility of quan- 
tifying the intrinsic worth of particular jobs 
and the inevitable need for government 
interference in the market place to enforce 
it.2 Nor have comparable worth proponents 
been embraced by the nation’s. courts, 
which until the 1983 decision in the State of 


by Cathy S. Reiman 


Washington had largely refused to recog- 
nize the doctrine under Title VII of the 
Civil Rights Act of 1964. American Feder- 
ation of State, County and Municipal 
Employees (AFSCME) v. State of Wash- 
ington, 578 F.Supp. 846 (W.D. Wash. 
1983). 

And finally, the Reagan Administration 
has proved to be a formidable foe to the 
acceptance of the theory, a position which 
fueled sharp attacks by the President’s 
opponents during the recent campaign and 
continues to anger women’s rights sup- 
porters across the country. It has most 
recently been labeled everything from 
“nebulous at best” by White House 


spokesman Larry Speakes to “truly crazy” 


by William Niskanen, a member of the 
President’s Council of Economic Advisers.3 
“Not only is this the civil rights issue of the 
80s,” said Ann Lewis of the Democratic 
National Committee, “but it may well be 
the gender-gap issue of 1984.™ 


Shaping up for a Race 
to the U.S. Supreme Court 
Despite the opposition, the push for 
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comparable worth has not subsided. This 
largely is due to two factors: the rapidly 
climbing number of women entering the 
labor market and the growing dissatis- 
faction with the marginai improvements in 
women’s pay during the 20 years since the 
passage of the major antidiscrimination 
legislation.‘ 

A 1984 survey from the U.S. Bureau of 
Labor Statistics shows that women’s wages 
continue to trail men’s earnings by sub- 
stantial proportions.® In 1983, women who 
held fulltime jobs took home average 
weekly earnings of $260, compared to $393 
for men. Nor was the gap narrowed in 
management occupations or specialfy posi- 
tions; men earned $551 a week while women 
were paid $370. A four-year study con- 
ducted by the National Academy of 
Sciences (NAS) attributed a large part of 
the wage differential between men and 
women to segregation of jobs by sex (the 
concentration of women in a small group 
of low-paying jobs).’ For example, in 1982 
more than half of all employed women 
worked in occupations which were 75 per- 
cent female while 22 percent of all working 


y : 
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women held jobs that were more than 95 
percent female.® 

The NAS report, ordered by the equal 
Employment Opportunity Commission 
(EEOC) and released in 1981, concluded, 
“Job segregation by sex, race and ethnicity 
is common in today’s labor market (and is) 
an important source of wage differentials. 
Not only do women do different work than 
men, but also the work women do is paid 
less, and the more an occupation is domi- 
nated by women, the less it pays.” This 
study also noted that only a small part of 
the earnings gap could be attributed to 
differences in education, work experience 
or other factors which sometimes contribute 
to productivity differences among em- 
ployees. 

The result of systematic job segregation 
has been to leave women without a remedy 
to redress this long-time barrier to higher 
wages. Because they hold jobs which are 
predominantly female, these women are 
not protected by the limited coverage of the 
“equal work” requirement of the Equal Pay 
Act—a 1963 law which allows recovery if 
women can prove they perform substan- 
tially equal work to a man in a higher 
paying job classification. As a result, the 
women’s movement and labor organiza- 
tions have turned their efforts to the broader 
language of Title VII in a quest for a legally 
cognizable cause of action for comparable 
worth. It is the unresolved status of the 
concept under Title VII that is at the center 
of the current debate. 

© Hurdle No. One: Does the Bennett 
Amendment Limit Title VII Claims of 
Wage Discrimination to the Equal Work 
Requirement of the EPA? 

The first and necessary step toward 
recognizing a comparable worth cause of 
action required a resolution of the rela- 
tionship between the two successive pieces 
of federal antidiscrimination laws: the 
Equal Pay Act (EPA) and Title VII. The 
EPA provides in part:? 

No employer having employees subject to any 
provisions of this section shall discriminate, 
within any establishment in which such employ- 
ees are employed, between employees on the 
basis of sex by paying wages to employees in 
such establishment at a rate less than the rate 
which he pays wages to employees of the opposite 
sex in such establishment for equal work on jobs 
the performance of which requires equal skill, 
effort, and responsibility and which are per- 
formed under similar working conditions, except 
where such payment is made pursuant to (i) a 
seniority system; (ii) a merit system; (iii) a system 
which measures earnings by quantity or quality 
of production; or (iv) a differential based on any 
other factor than sex. 

Title VII, passed the following year, makes 
it unlawful for an employer “to discriminate 


against any individual with respect to his 
compensation, terms, conditions, or privi- 
leges of employment because of such indi- 
vidual’s . . . sex.”!0 

‘The potential inconsistencies between 
the two acts did not arise until almost the 
eve of Title VII’s passage because as orig- 
inally introduced, the Civil Rights Act 
extended only to discrimination based on 
race, color, religion or national origin. At 
the eleventh hour, however, the House of 
Representatives amended the bill to also 
proscribe sex discrimination but did not 
discuss its relationship to the EPA. When 
Title VII reached the Senate, concern over 
possible conflicts with the EPA emerged. 
This concern was eased with the passage of 


The result of systematic job 

segregation has been to leave 

women without a remedy to 

redress this long-time barrier 
to higher wages 


what is now referred to as the Bennett 
Amendment:!! 

It shall not be an unlawful employment practice 
under this subchapter for any employer to 
differentiate upon the basis of sex in determining 
the amount of the wages or compensation paid 
or to be paid to employees of such employer if 
such differentiation is authorized by the provi- 
sions of the (EPA). 

Because discussion of the amendment on 
the Senate floor had been brief and largely 
unenlightening, numerous courts were 
forced to -guess exactly what Congress 
intended when it tacked the Bennett 
Amendment onto Title VII. See Interna- 
tional Union of Electrical, Radio and 
Machine Workers (IUE) v. Westinghouse 
Electric Corp., 631 F.2d 1094, 1101 (3rd 
Cir. 1980): “The legislative materials on the 
Bennett Amendment are remarkable only 
for their equivocacy and turbidity.” Specif- 
ically, does the Bennett Amendment restrict 
Title VII claims of sex-based wage discrim- 
ination to the equal work standard of the 
EPA or merely incorporate the four 
affirmative defenses under the EPA into 
Title VII? 

By the time this issue was argued in the 
Supreme Court in early 1981, courts in 
more than half of the circuits had at least 
touched upon the conflict in the two laws. 
The early decisions largely held that sex- 
based wage discrimination under Title VII 
had to meet the EPA requirement of equal 
work. See Hodgson v. Brookhaven General 
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Hospital, 436 F.2d 719 (Sth Cir. 1970); and 
Ammons v. Zia Co., 448 F.2d 117 (10th 
Cir. 1971). Later decisions began to broaden 
the concept to find that the Bennett 
Amendment did not limit Title VII to this 
standard. See Gunther v. County of Wash- 
ington, 602 F.2d 882 (9th Cir. 1979); JUE v. 
Westinghouse, supra; Gerlach v. Michigan 
Bell Telephone Co., 501 F. Supp. 1300 
(W.D. Mich. 1980); and Fitzgerald v. 
Sirloin Stockade, 624 F.2d 945 (10th Cir. 
1980). 

Finally, this divisive issue was resolved 
by the Supreme Court in favor of the 
broader interpretation in County of Wash- 
ington v. Gunther, 452 U.S. 161, (1981). 
Simply stated, this last-minute amendment 
to Title VII did not restrict its prohibition 
against sex-based wage discrimination to 
the equal work requirement of the EPA. 
Gunther was initiated by four women 
guards employed at the defendant’s jail, 
claiming they were paid substantially lower 
wages than their male counterparts in 
violation of Title VII. The factual basis of 
their claim involved a county survey of 
outside markets and the worth of jobs 
performed by male and female guards. 
According to the survey, the female guards 
should have been paid 95 percent of the 
salaries of the male guards (the five percent 
differential was attributed to the males 
guarding more prisoners than the females 
and the females performing less valuable 
clerical work). Instead, they received only 
70 percent, while the male guards received 
their full evaluated worth. 

The suit originally was brought on alter- 
native theories, with the first alleging equal 
pay violations. The district court, however, 
found that the jobs were not substantially 
equal and the Ninth Circuit Court of 
Appeals affirmed. The women did not 
appeal this issue to the Supreme Court, nor 
did they assert their duties were of com- 
parable worth to the employer as that of 
the male guards. Thus, Gunther was limited 
solely to the second allegation raised; the 
pay discrepancies were attributable to in- 
tentional discrimination. 

From the beginning of its opinion, the 
five-member majority was quick to caution 
those who would read into the ruling a 
broader interpretation than intended: 

We emphasize at the outset the narrowness of 
the question before us in this case. Respondents’ 
claim is not based on the controversial concept 
of “comparable worth”. . . Rather, respondents 
seek to prove by direct evidence that their wages 
were depressed because of intentional discrimi- 
nation, consisting of setting the wage scale for 
female guards but not for male guards at a level 


lower than its own survey of outside markets and 
the worth of the job warranted. 
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Id., at 2246. 

In holding that the female guards’ claim 
of intentional discrimination was not pre- 
cluded by the Bennett Amendment, the 
Court did provide a significant indication 
to future comparable worth claimants of 
the type of proof necessary to support a 
Title VII sex-based pay disparity cause of 
action: “Respondents’ suit does not require 
a court to make its own subjective assess- 
ment of the value of the male and female 
guard jobs or to attempt by statistical 
technique or other method to quantify the 
effect of sex discrimination on the wage 
rates.” Id., at 2253 

In closing, the Court explicitly refused to 
delineate the permissible contours of law- 
suits challenging discrimination in com- 
pensation under Title VII. It did, however, 
bring to an end the decade-long controversy 
over the Bennett Amendment and allow 
lower federal courts to focus on the second 
uncertain issue in the comparable worth 
debate. 


© Hurdle No. Two: Is Comparable 
Worth a Cause of Action Under Title VII 
of the Civil Rights Act? 

Generally, two main theories have de- 
veloped to build a comparable worth case. !? 
The first is that used in Gunther—inten- 
tional discrimination or “disparate treat- 
ment.” The second and far more controver- 
sial of the two theories is the “pure” 
comparable worth claim where female em- 
ployees attempt to show they are paid less 
than men for performing work that is of 
comparable value to the employer, regard- 
less of intent to discriminate. Occupational 
segregation is the underlying basis of this 
theory, therefore requiring women to show 
that the setting of wages by job title has a 
disproportionate impact on them; lower 
wages are paid to the predominantly female 
jobs than to the male positions. 

Prior to Gunther's reaching the Supreme 
Court, several lower federal courts had 
foreshadowed its holding by resolving the 
Title VII-EPA conflict by deciding that 
intentional discrimination claims could be 
brought under Title VII without meeting 
the equal work standard of the EPA. See 
Gerlach, supra, Fitzgerald, supra, and IUE, 
supra. However, no:court expressly recog- 
nized the pure comparable worth claim 
during this period. See Gerlach, supra at 
1321; Christensen v. State of Iowa, 563 


F.2d 353 (8th Cir. 1977); and Lemons v. 
City and County of Denver, 620 F.2d 228 
(10th Cir. 1980). Several of the courts 
which rejected these claims under Title VII 
explained that there could be no cause of 
action which placed judges in the position 


the independent expertise you 


of subjective arbiter as to the value of jobs 
to an employer. Others held that employers 
could not be liable when they set wages 
according to the market rate because 
communitywide pay biases were beyond 
their individual control. 

Although Gunther was hailed as a partial 
victory for pay equity advocates, little 
advancement was made toward recognition 
of a pure comparable worth cause of action 
in the two years which followed this land- 
mark ruling. Courts continued to focus on 
the same previously discussed problems 
with the concept—a statutory as well as 
practical preclusion from making value 
judgments as to job worth and a willingness 
to recognize the market effect on wage 
setting as outside the purview of Title VII. 
While a unanimity in analysis is hardly 
characteristic of the few cases which ad- 
dressed the issue, one common thread 
began to emerge from the Supreme Court’s 
strong signal in Gunther: job evaluation 
surveys, preferably prepared by the em- 
ployer, are sufficient proof of sex-based 
wage discrimination. 

The earliest indication of this trend ap- 
peared in Blowers v. Lawyers Cooperative 


Publishing Co., 27 Fair Empl. Prac. Cas. 
(BNA) 1222 (W.D. N.Y. 1981), a case 
involving female workers who were largely 
confined to set job classifications at a lower 
rate of pay than the predominantly male 
jobs. Citing an absence of proof, the court 
refused to entertain either a claim of inten- 
tional discrimination or comparable worth: 


Whatever the plaintiffs’ theory, the record herein 
fails to support it . . . most of the plaintiffs made 
no serious effort to prove individual pay claims 
. . additionally, unlike the cases cited by the 
plaintiffs, the record here does not contain any 
quantitatively-oriented expert testimony or evi- 
dence from which I could draw a reasonable 
nonarbitrary conclusion that the value of the 
duties of an indexing specialist constituted some 
definite percentage of those of an editor. 


Id., at 1223. 

Another group of women employees 
proved equally unsuccessful in maintaining 
a pure comparable worth claim where no 
quantitative proof of job worth was offered. 
In Power v. Barry County, 539 F. Supp. 
721 (W.D. Mich. 1982), a case factually 
similar to Gunther, the district court inter- 
preted the Supreme Court’s recognition of 
intentional discrimination as a signal of 
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“the outer limit of the legal theories cog- 
nizable under Title VII.” /d., at 726. Here, 
the plaintiffs were a group of jail matrons 
who sought to prove discrimination in 
compensation by comparing the worth of 
their jobs to that of the all-male correction 
officers who supervised inmates. In dis- 
missing the claim, the Court enunciated a 
now familiar rationale: 

This Court cannot, and will not, evaluate differ- 
ent jobs and determine their worth to an em- 
ployer or to society and then, on that basis alone, 
determine whether Title VII or the (EPA) has 
been violated. Aside from the inherent problems 
and other ramifications in making such a subjec- 
tive evaluation of the intrinsic worth of different 
jobs, lam precluded because of the limitations of 
Title VII and the (EPA), from attempting such 
an onerous task. 

A neighboring district court in Wis- 
consin, with the assistance of the plaintiffs’ 
job evaluation expert, took that one step 
pay equity advocates had been pushing for 
with no success; it allowed the establishment 
of a prima facie case of comparable worth 
wage discrimination. Briggs v. City of 
Madison, 536 F. Supp. 435 (W.D. Wisc. 
1982). But, the ruling proved to bea — 
bag for the proponents as the court allo 
the defendant employer to justify the pay 


differential by showing reliance on market 
demands. 

Briggs involved allegations by female 
city nurses that their wages intentionally 
were set lower than those of the comparable 
classification of male health sanatarians. 
Although the city had not prepared a job 
survey, the court did rely on the plaintiffs’ 
evaluation expert who found the two posi- 
tions to be comparable, with the nurses 
having to meet slightly more stringent 
requirements. With this information, the 
court allowed the nurses to establish an 
inference of intentional discrimination by 
meeting a five-factor test: (1) plaintiffs are 
members of a protected class (2) occupying 
a sex-segregated job classification (3) that 
is paid less than a (4) sex-segregated job 
classification occupied by men and (5) that 
the job classifications at issue are so similar 
in their requirements that it can reasonably 
be inferred that they are of comparable 
value to an employer. Again it is critical to 
note, as the court pointed out, the appli- 
cation of this test would be limited to 
Situations where evaluating the abstract 
‘worth of a particular job were not left for 
subjective judicial determination. 

This seeming victory for pay equity was 
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not complete. The city proved victorious in 
defeating the prima facie showing by raising 
the defense that market demands necessi- 
tated the pay differential: “Under Title VII, 
an employer’s liability extends only to its 
own acts of discrimination. Nothing in the 
Act indicates that the employer's liability 
extends to conditions of the marketplace 
which it did not create.” /d. at 447. Pay 
equity advocates having long criticized the 
market-rate defense because reliance on it 
merely perpetuates historical and in- 
grained biases or stereotypes for traditional 
women’s work. See for example Christen- 
sen v. State of lowa,563 F.2d at 355, where 
plaintiffs argued unsuccessfully against 
using market rates because they served to 
carry over the effects of discrimination into 
the defendant’s hiring practices. 

Other than these three post-Gunther 
cases, few courts have directly confronted a 
pure comparable worth cause of action. 
Yet, several cases involving other Title VII 
wage discrimination claims have referred 
to the concept, thereby giving potential 
litigants clues as to how they may be 
received in the future. For example, in 
Plemer v. Parsons-Gilbane, 713 F.2d 1127 
(Sth Cir. 1983), the plaintiff filed both Title 
VII and EPA claims based on allegations 
that she was paid less than a man to 
perform jobs which greatly overlapped in 
duties and that the dissimilarities in the two 
jobs were not worth the substantial pay 
differential accorded to the man’s work. 
The court, however, refused to allow her 
cause of action because she failed to pro- 
duce any evidence similar to that introduced 
in Gunther as proof of intentional discrim- 
ination: 

Plemer asks too much. She would have the 
courts make an essentially subjective assessment 
of the value of the differing duties and responsi- 
bilities of the positions of Plemer and (the male) 
and then determine whether Plemer was paid 
less than the value of her position because she 
was female. If Plemer had shown that the 
Company had placed those values on her and 
(the males) respective duties and responsibilities 
and were paying (the male) full value while 


paying Plemer less than her evaluated worth, her 
claims could be considered. 


Id., at 1134. See also Wilkins v. University 
of Houston, 654 F.2d 388 (Sth Cir. 1981), 
an earlier case in the same circuit, allowing 
a cause of action for intentional sex-based 
wage discrimination when plaintiffs pro- 
duced evidence of an employer-conducted 
job survey and failure to follow it for 
certain female academic employees. 

A New York district court reached a 
similar result when a plaintiff filed a Title 
VII claim for receiving wages substantially 
less than her male predecessor in Francoeur 
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v. Corroon & Black Co., 552 F. Supp. 403 
(S.D. N.Y. 1982). Comparing the instant 
case with the statistical evidence introduced 
in Gunther, the court said: “Given the 
differing natures of their jobs, plaintiff has 
failed to adduce sufficient evidence of 
either an objective or subjective form, that 
would permit a finding that her salary was 
based even in part on her sex.” /d. at 408. 

These marginal victories and major 
defeats suddenly paled late in 1983 when 
comparable worth advocates for the first 
time convinced a court to recognize the 
concept under Title VII. AFSCME v. 
Washington, 578 F. Supp. 846. Again, the 
pivotal factor in the case involved the 
state’s own job evaluation survey, which 
found employees in predominantly female 
classifications were paid 20 percent less 
than workers in the male categories per- 
forming equally-rated work. Predominantly 
is defined as a job classification containing 
at least 70 percent women. 

Factually, AFSCME v. Washington is 
unique in terms of proof, but its circum- 
stances are likely to turn more common- 
place in the future given the growing trend 
among governments to authorize similar 
studies. Fully 10 years ago, the State of 
Washington conducted its initial job survey 
at the direction of then-Governor Daniel 
Evans. The internal study concluded that 
pay differentials existed between job classes 
predominantly filled by females and those 
filled by males and that such differentials 
were not attributable solely to job worth. 
Following the recommendation of this 
report, the state hired an independent 
consulting firm to determine accurately the 
amount of the differences in salary and all 
classes to which a correction should be 
applied. Two surveys were conducted, both 
confirming the tendency for female classi- 
fications to be paid an overall 20 percent 
less than male categories for comparable 
job worth. The first study examined 121 
job classifications, 62 of which covered 
predominantly female positions. The sec- 
ond study examined an additional 85 clas- 
sifications and developed a method for 
computing comparable worth rates of pay 
based on four factors: knowledge and skill, 
mental demands, accountability and work- 
ing conditions. 

Responding to the survey, Governor 
Evans included a $7 million appropriation 
in the budget to begin implementing the 
comparable worth scheme. However, the 
item was eliminated by Evans’ female suc- 
cessor, Dixie Lee Ray, the following year 
even though there was a budget surplus. 
Three years later, Governor Ray acknowl- 
edged the continuing discrimination in the 


state’s compensation system, but no com- 
parable worth implementation bills were 
introduced until after the lawsuit was initi- 
ated. 

In analyzing this evidence, Judge Jack E. 
Tanner found that the 15,500 employee- 
plaintiffs had established prima facie cases 
of wage discrimination under both theories 
of comparable worth: intentional discrim- 
ination or disparate treatment and the 
more novel and less accepted approach of 
disparate impact. Similar to the Supreme 
Court’s approach in Gunther, this Court 
found evidence of intentional discrimina- 
tion in the defendant’s failure to pay plain- 
tiffs the worth established by its own job 
surveys. This claim also was bolstered by 
admissions of state officials as to the gov- 
ernment’s continuing discriminatory treat- 
ment of its female employees and the 
foreseeable adverse impact of these prac- 
tices. 

The court’s recognition of the disparate 
impact theory, however, moved this deci- 
sion into new directions for Title VII. 
Citing the precedent of Griggs v. Duke 
Power Co., 401 U.S. 424, (1971), the court 
held the state’s wage system to have a 
disparate impact on employees in the pre- 
dominantly female classifications because 
of the documented pay differential between 
their work and their male counterparts 
who performed comparably-valued jobs. 
Under this theory, which prohibits facially 
neutral practices that have a discriminatory 
impact and are not justified by business 
necessity, no proof of intent is required. 
Again, it is crucial that the court relied on 
statistical evidence to uphold the com- 
parable worth claim: “Plaintiffs’ case does 
not require this Court to make its own 
subjective assessment as to the ‘comparable 
worth’ as to the jobs at issue in this case.” 
AFSCME v. Washington, 578 F. Supp. at 
862. 

© Over Hurdle No. Two: Will Com- 
parable Worth Win the Contest in the 
Final Lengths Toward the Finish Line? 

AFSCME v. Washington has served to 
polarize the comparable worth issue even 
further. About the only point of consensus 
as to the case’s future seems to be the 
notion that it is on its way to the U.S. 
Supreme Court for a decision on the major 
question specifically left unanswered in 
Gunther.'3 Coincidentally, AFSCME v. 
Washington will make its way to Wash- 
ington, D.C., through the Ninth Circuit as 
did Gunther.'4 In that case, the appellate 
court gave a strong indication as to how it 
might receive such a distinct prima facie 
case of disparate treatment: “. . . evidence 
of comparable work, although not neces- 


sarily irrelevant in proving discrimination 
under some alternative theory, will not 
alone be sufficient to establish a prima facie 
case.” Gunther v. County of Washington, 
623 F.2d 1303, 1321 (9th Cir. 1979). The 
disparate treatment finding in AFSCMEv. 
Washington falls squarely within Gunther 
and should be upheld. 

As for the Supreme Court’s ultimate 
approach, commentators already have 
predicted the result by reading Gunther to 
disallow the pure comparable worth con- 
cept.'5 Justice Rehnquist’s dissent in 
Gunther, however, may turn out to be the 
key forecaster of the final outcome in 
AFSCME v. Washington. No reading 
between the lines is necessary to find a total 
disavowal of the comparable worth cause 
of action under Title VII: 


Even though today’s opinion reaches what | 
believe to be a wrong result, its narrow holding is 
perhaps its saving feature. The opinion does not 
endorse the so-called “comparable worth” 
theory; though the Court does not indicate how 
a plaintiff might establish a prima facie case 
under Title VII, the Court does suggest that 
allegations of unequal pay for unequal, but 
comparable work will not state a claim on which 
relief may be granted. - 

Gunther, 452 U.S. at 203. 

This minority view, supported by three 
other justices,'* is of growing importance 
given President Reagan’s potential impact 
on the high Court. So far, Reagan has 
appointed only one justice to the Supreme 
Court, but political analysts predict that 
number will at least double.'’? A likely 
result would be to shift the four-vote 
minority opinion of Gunther to at least a 
five-vote majority in AFSCME v. Wash- 
ington. 

The success of comparable worth may 
turn not only on its acceptance by the 
federal courts. In several ways, state legis- 
latures across the country are becoming 
friends of the pay equity advocate. Already, 
more than a dozen states have passed laws 
prohibiting employers from hiring women 
for wages less than a male was paid for 
work of comparable value.'® As of last 
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year, 18 states have authorized independent 
firms to conduct pay equity studies similar 
to that done in the State of Washington.'’ 
Florida could join the list of states approv- 
ing comparable worth evaluations if the 
legislature approves a bill calling for just 
such a study during its upcoming session. 
A similar bill was introduced during the 
1984 session of the Florida Legislature, 
of 82-28.2! The bill later died in the Senate 
Personnel, Retirement and Collective Bar- 
gaining Committee. 

Comparable worth also is likely to gain 
increased force at the bargaining table, as 
already has been seen in several noteworthy 
agreements. For example, in 1981 members 
of the American Fedcration of State, 
County and Municipal Employees in San 
Jose, California, went out on strike over 
the comparable worth issue.*> The impasse 
ultimately was settled by providing a total 
pay hike to 2,000 employees of $4.8 million 
over two years; $1.45 million was reserved 
for raising the pay of underpaid women. 
And in Connecticut, 2,000 nurses repre- 
sented by the New England Health Care 
Employees’ union negotiated pay equity 
raises for the predominantly female hospital 
and health care workers employed by the 
state. The contract also called for a pay 
equity fund equal to one percent of the 
health care workers payroll.23 The AFL- 
ClO also has adopted a resolution support- 
ing the comparable worth concept.” 

The difficulty, however, with resting too 
much hope with the unions to push through 
comparable worth demands during contract 
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talks is that labor organizations often are 
not supportive of women’s issues—a his- 
torical fact which dates back to the devel- 
opment of the comparable worth concept 
during World War II.25 Where. women 
workers have successfully brought com- 
parable worth to the bargaining table, the 
unions have included large percentages of 
women. In a number of unions, women are 
barely represented among the rank and file. 
For instance, 60 percent of all national 
unions have less than 20 percent female 
members and only 12 percent of all working 
women are organized.** 


Conclusion 

While the comparable worth focus is 
likely to remain on the Supreme Court, the 
ultimate outcome of AFSCME v. Wash- 
ington may not be as devastating as it 
currently appears. If the Court disallows 
the comparable worth claim, the women’s 
rights victory likely will not fall because of 
the solid proof of intentional discrimination 
evidenced by the study and the state offi- 
cials’ failure to implement its findings. 
Therefore, employees with job survey proof 
similar to that used in AFSCME v. Wash- 
ington as the basis of disparate impact 
claims should have continued Title VII 
success under a disparate treatment cause 
of action. The issue of whether a court can 
recognize a pure comparable worth claim 
in the absence of quantified studies would 
be subsumed in a reversal of Judge Tanner’s 
finding of a disparate impact cause of 
action. If, however, he is narrowly upheld 
on this point, the comparable worth debate 
will be far from over. BJ 
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Viewpoint 


by Winsor C. Schmidt 


The crisis of overcrowding in 
correctional facilities, both in Florida and 
the rest of the country, is a widely acknow- 
ledged and well-documented problem.' Al- 
most lost in the attention devoted to prison 
overcrowding is the virtual epidemic of 
mental illness in the prison system. 
Information and estimates from the 
Florida Department of Corrections on the 
incidence of mentally disordered inmates 
indicate that for a total correctional popu- 
lation of 26,511 as of August 2, 1982; 2% 
(530) were psychotic (including acute, 
chronic, ambulatory, borderline, and the 
like); 8% (2,121) were neurotic (i.e., chron- 
ically anxious, overly dependent, obsessive- 
compulsive, phobic, and the like); and 14% 
(3,712) were depressed to the point of re- 
quiring therapeutic intervention—suicidal, 
insomniac, anorectic, and the like. Fur- 
ther, 50% (13,256) were estimated to be 
antisocial, e.g., psychopaths, character 
defects, behavior disorders, and substance 
abusers, not including drug addiction. 
Antisocial personality disorders do not 
traditionally receive psychiatric treatment. 
In the face of this mental health assess- 
ment, litigation alleging that Florida in- 
mates do not receive minimally adequate 
medical care has been sustained through 
settlement agreements, and a consent order 
pertaining to medical services delivery that 
makes provisions for delivery of mental 
health care. The Corrections Mental 
Health Act passed by the 1982 Florida 
Legislature provides that as of July 1, 1984, 
inmates with mental illness in the custody 
of the Department of Corrections will re- 
ceive treatment in Department of Correc- 
tions mental health treatment facilities.? 
Juxtaposed with the corrections mental 
health problem in Florida is the deinstitu- 
tionalization* policy for civil mental health 
clients of the Department of Health and 
Rehabilitative Services (HRS). Florida's 
public mental hospitals remain unac- 
credited by the Joint Commission on the 
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A Proposal for Corrections Overcrowding and the 
Mentally Disordered 


Accreditation of Hospitals (JCAH) despite 
ongoing deinstitutionalization.’ Care of 
civil mental patients is medically inade- 
quate and almost prohibitively expensive 
($77.67 per patient per day in 1981-82). 

This paper is a policy proposal addressed 
at systemically ameliorating both the cor- 
rections mental health problem and the 
civil mental health problem. The proposal 
is a three-phase approach to both prob- 
lems: 

(1) Use the money planned for new cor- 
rections mental health facilities and new 
prisons to build small (maximum of 200- 
250 beds) intermediate care facilities for the 
mentally i!l (ICFMI), and transfer the civil 
public mental hospital patients from the 
institutions to the ICFMI's. 

(2) Transfer jurisdiction over the civil 
beds at the four state mental hospitals from 
the Department of Health and Rehabilita- 
tive Services to the Department of Correc- 
tions, and treat mentally disabled prison 
inmates in the mental institutions. In other 
words, turn the state mental hospitals into 
corrections mental health facilities. 

(3) Provide financial incentives for com- 
munity mental health centers (CMHC) to 
serve more public institution clients.° 

Chronologically, as each intermediate 
care facility for the mentally ill is built, 


public mental hospital patients would be 
transferred to the ICFMI; as patients 
vacate the mental hospitals, mentally dis- 
ordered inmates would be transferred from 
the prisons to the mental institutions. 
Community mental health centers should 
be offered the economic incentive of treat- 
ing appropriate public mental hospital pa- 
tients, and mentally disordered correc- 
tional inmates. 

Financial and economic incentives to 
community mental health centers con- 
template the prioritizing of funding for 
civil public mental hospital patients and 
mentally disordered correctional inmates 
over new prison beds in the legislative ap- 
propriations process. Community mental 
health centers can and should be told that 
there are limited public resources for the 
centers for the delivery of mental health 
care, and that if they do not serve current 
public hospital clients and mentally dis- 
ordered inmates on a reimbursement con- 
tract basis, then the state will necessarily 
spend its limited resources in triage fashion 
on this most disabled population in a costly 
and inefficient institutional approach.’ 
Federal programs like Supplemental Secur- 
ity Income and Medicaid have historically 
provided economic incentives for care out- 
side the hospital,® but the responsibility is 
now shifting to the states. 

Each phase offers numerous policy bene- 
fits. The construction of ICFMI’s: 

e Is consistent with the deinstitution- 
alization policy in mental health. 

e Tracks the generally successful dein- 
stitutionalization policy in mental retarda- 
tion by analogy to Intermediate Care Facil- 
ities for the Mentally Retarded (ICFMR). 

© More and better qualified staff are 
attracted to community intermediate care 
facilities than to isolated rural institutions. 

e The civil patients will receive better 
and more successful treatment in small, 
community ICFMI's accessible to hos- 
pitals and community health personnel 
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than in large, rural institutions with less 
qualified and more overworked staff.’ 

e ICFMI's will provide new, skilled 
jobs attractive for communities. 

e ICFMI's provide a better alternative 
for referrals {rom and to community men- 
tal health centers than state hospitals.'° 

The conversion of the state mental 
hospitals into corrections mental health 
facilities: 

e Provides corrections mental health 
beds at less cost than building new cor- 
rections mental health facilities. 

e Provides Department of Health and 
Rehabilitative Services treatment staff for 
mentally disordered inmates. consistent 
with the Corrections Mental Health Act, 
while addressing the requirements of 
Costello v. Wainwright and corrections 
accreditation. (State hospital personnel 
would remain in place. The Department of 
Corrections would contract with HRS to 
provide treatment for mentally disordered 
inmates in the former state hospitals.) 

® Maintains employment opportuni- 
ties in the institutions’ communities. 

e@ Relieves prison overcrowding and 
frees up prison beds for new correctional 
inmates without so much expensive new 
prison construction. 

e Meets the current and projected needs 
for corrections mental health beds. 

e Keeps inmates segregated in the 
generally rural institutional locations 
rather than urban locations that historical- 
ly arouse community opposition. 

e@ Is more compatible with the forensic 
(incompetent to stand trial, not guilty by 
reason of insanity, mentally disordered sex 
offenders, mentally retarded defendants) 
patients at some of the state mental hos- 
pitals than are the civil patients. 

e It may be prohibitively expensive to 
add sufficient resources to state hospitals 
to ever obtain JCAH accreditation or meet 
minimum constitutional standards for 
adequate treatment of the (civil) mentally 
ill.!' However, the institutions can provide 
better care for mentally disordered inmates 
because such inmates are receiving little 
or no mental health care in Florida’s 
prisons. 

e Since almost all inmates return to 
society, their reintegration will be more 
successful if those who are ill have the op- 
portunity for treatment of their mental dis- 
orders. 

-e@ Civil staff at institutions like Florida 
State Hospital are already transferring 
from civil wards to the better pay and lower 
client caseloads available when working 
with forensic patients in forensic units. 


Offering community mental health 
centers the economic incentives to treat as 
many public mental hospital clients, and 
mentally disordered inmates as possible is: 

© Consistent with the initiatives begun 
by the Federal Community Mental Health 
Centers Act of 1963 and Florida's dein- 
stitutionalization projects— ARTS (Adult 
Residential ‘Treatment Services) and 
GRITS (Geriatrics Residential Treatment 
Services). (These. deinstitutionalization 
projects provide respectively for diversion 
of adults from anticipated state hospitaliza- 
tion, and discharge of elderly state hospital 
patients to community residential treat- 
ment programs.) 

@ Opens public institution beds and 
land for other uses. 

© Provides resources for CMHC’s at 
a time when they are reassessing their serv- 
ices and searching for revenue. 

e Provides an incentive (competition) 
to be an alternative to ICFMI’s. 

e@ Improves the care and treatment of 
public mental hospital clients. 

While the breadth of this proposed 
policy may be novel for Florida, it is evi- 
dent that similar approaches are already 
occurring in other states. In_ Illinois, 
Governor Thompson has formally ap- 
proved the conversion of the Dixon De- 
velopmental Center into a medium security 
prison, and in Missouri, Governor Bond 
has proposed that the Missouri Training 
School for Boys at Boonville be converted 
into a  500-inmate minimum-security 
prison. 

In New York, the Harlem Valley Psychi- 
atric Center (Wingdale) is becoming a 
“multi-use facility,” including services to 
psychiatric patients (550, 330 in a modern 


geriatric building), the mentally retarded - 


(180, cared for by 334 employees), im- 
prisoned juveniles (130, supervised by 200 
employees), and a well-baby clinic for 
Dutchess County residents.'? A 45-acre 
industrial park is planned for part of the 
900-acre site to take advantage of the flat 
land, on-site reservoir, septic system, and 
relatively clean power. Conversion of 
three, four-story, psychiatric patient struc- 
tures into buildings containing vocational 
training areas, a rehabilitative theatre 
workshop, classrooms, and recreational 
space costs $7 to $9 million instead of the 
$30 to $50 million if constructed from 
scratch. 

In Massachusetts, one of the state 
hospitals, the Massachusetts Mental 
Health Center, cut costs 14 percent by con- 
verting a hospital gymnasium into a dor- 
mitory and temporary shelter for homeless 
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patients.'+ Plans in southwest Virginia pre- 
scribe the conversion of a large and obso- 
lete mental hospital into a modern cor- 
rectional center.'* The hospital is to be re- 
placed with a new smaller facility that will 
be supplemented by the community mental 
health centers in the region's cities. 

The two crises of overcrowding, -and 
mental disorders, in the correctional facili- 
ties of Florida and the rest of the country 
need not necessarily, nor efficiently, be ad- 
dressed in piecemeal fashion. This pro- 
posal is an effort to integrate the resolu- 
tion of two currently distinct policy areas. 


' See, e.g.. 37 Fia. B.J. 192-253 (April 1983) 
(crisis in corrections issuc). 

* See Costello v. Wainwright, 397 F.Supp. 20 
(M.D. Fla. 1975). aff‘d. 525 F.2d 1239 (Sth Cir. 
1976). reh. en banc granted, 528 F.2d 1381 (Sth 
Cir. 1976). reh. en bance vacated, 539 F.2d 547 
(Sth Cir. 1976). cert. granted 430 U.S. 325(1977), 
order compelling compliance, No.72-109-C1V- 
J. 72, 94-CIV-J-S (M.D. Fla. July 14, 1982). 

3ELA. Stat. §§945.50-945.49 (1982 Supp.). 

+Deinstitutionalization is “assisting the 
chronically disturbed to live outside mental hos- 
pitals.~ W. COCKERHAM, SOCIOLOGY OF MENTAL 
Disorver, p. 323 (1981). Deinstitutionalization 
is the process of emptying state mental hospitals 
of their long-term paticnts and providing more 
flexible and modern services in the community. 
J. THt oF 1HE AsyiumM: A 
Crricat Stupy oF State Hospriat. MANAGE- 
MENT, SERVICES, AND Care, p. 1 (1978). 
The Florida Legislature mandates that mental 
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health treatment be accomplished in a setting 
which is “the least restrictive of the patient's 
liberty.” that “the least restrictive means of in- 
tervention be employed based on the individual 
needs of each patient within the scope of avail- 
able services,” and that no civil patient may be 
admitted to a state treatment facility without 

prior screening by a community receiving facili- 

ty. mental health center, or clinic. FLA. S1At 

§394.453 (1984 Supp.). From 1972 to 1984 the 

average daily civil census declined from 8.170 to 

about 3,000 in Florida. 

“Deinstitutionalization (or dchospitalization) 
has been assisted by the advent of neuroleptic 
medications, concern for the civil rights of insti- 
tutionalized patients, and a political ideology 
supporting a less restrictive setting.” Gudeman 
& Shore. Beyond Deinstitutionalization: A New 
Class of Facilities for the Mentally Il, 311 New 
EnG..J. Meb. 832 (1984). 

Deinstitutionalization may be contrasted to 
the phenomenon of “total institutionalization™ 
which is both a sociological and individual prob- 
lem for mental patients and other inmates. See, 
e.g., E. GOFEMAN, ASYLUMS: ESSAYS ON THE So- 
CIAL SHIUATION OF MENIAL PATIENTS AND 
O1HER INMATES (1961). 

For the benefits of deinstitutionalization, see, 
e.g.. Dickey, Gudeman, Hellman, Donatelle & 
Grinspoon. A Follow-up of Deinstitutionalized 
Chronic Patients Four Years After Discharge, 
32 Hospriat. & COMMUNITY PSYCHIATRY 326 
(1981) (25 of 27 subjects preferred current living 
situation to life in state hospital): Kaiser & 
Townsend, A Community Support System's Use 
of State Hospitalization: ls Still Necessary’, 
32 Hoseriat. & COMMUNITY PSYCHIATRY 625 
(1981); Kiesler, Mental Hospitals and 
Alternative Care: Noninstitutionalization as 
Potential Public Policy for Mental Patients, 37 
Am. PsyCHOLOGIS1 349 (1982) (reviews at least 
10 studies with random assignments mcthodolo- 
gies suggesting that outpatient care of seriously 
disordered paticnts is more effective in 
promoting patient adaptation in the community, 
and substantially less expensive, than inpatient 
care); Marx, Test & Stein, Extrahospital 
Management of Severe Mental Iliness: 
Feasibility and Effects of Social Functioning, 29 
ArcHIves Gen. Psycuiairy 505 (1973): 
Mosher, /ialy'’s Revolutionary Mental Health 
Law: An Assessment, 139 Am. J. PSYCHIATRY 
199 (1982) (favorable observation of Italy's 
efforts to stop involuntary state hospital admis- 
sions and phase-out state hospitals): Murphy & 
Datel, A Cost-Benefit Analysis of Community 

Versus Institutional Living, 27 Hosrprnat. & 
COMMUNITY PsyCHIATRY 165 (1976): Turkat, 
Deinstit lization: Avoiding the Disasters 
of the Past, 30 Hospriat.& COMMUNITY PsyCHI- 
AIRY 721 (1979). 

Compare Ferleger & Boyd, Anti-Institution- 
alization: The Promise of the Pennhurst Case, 
31 Stan L. Rev. 717 (1979) and Schmidt, Dein- 
stitutionalization Following Pennhurst State 
School Halderman, 5 J. & HUMAN 
RESOURCES ADMIN. 481 (1983) with Pennhurst 
State v. Halderman, 451 U.S. | (1981) and 
Youngberg v. Romeo, 457 U.S. 307 (1982). 

There isa pattern of stigma, discrimination, 
segregation, and bigotry toward the mentally 
different called “sanism™ or “mentalism.” See 
BIRNBAUM, THE RIGHT 10 TREATMENT UPDATED 
tN AMERICAN HospriAt. PsyCHi- 
ATRIC SERVICES IN INSTETU TIONAL SETTINGS, pp. 
85, 89.(1978). Note. Mental Iliness: A Suspect 


Classification?, 83 Yat. L.J. 1237 (1974). Dein- 
(1978); Note, Mental Iliness: A Suspect Classi- 
Jication?, 83 Yate L. J. 1237 (1974). Dein- 
stitutionalization and community integration 
are preliminary remedics to sanist segregation in 
rural institutions. 

5Florida’s public mental hospitals are 
unaccredited because of the inability of many 
buildings to meet JCAH standards (e.g., Life 
Safety Code), and quantitative and qualitative 
deficiencies in staffing patterns. Telephone inter- 
views with Faye Alcorn, Florida State Hospital 
and David Sofferin, Department of Health and 
Rehabilitative Services (February 1, 1985). 

*This proposal was formally endorsed and 
adopted by the Board of Directors, Mental 
Health Association of Florida, July 17, 1982. 
The author was a member of the Board of 
Directors at that time. ; 

* See, e.g., Aviram & Segal, From Hospital to 
Community Care: The Change in the Mental 
Health Treatment System in California, 13 
Community MenNtAt. HEALTH J. 158 (1977) 
(community programs are the principal 
treatment approach in California); Lamb, What 
Did We Really Expect from Deinstitutionaliza- 
tion”, 32 Hosprtat. & COMMUNITY PSYCHIATRY 
105 (1981) (increased funding for community) 
programs is the essential element for improving 
care of the mentally ill). 

*Gudeman & Shore, supra note 4, at 832: 
Okin, State Hospitals in the 1980's, 33 Hospriat. 
& COMMUNITY PSYCHIATRY 717 (1982). 

*See, e¢.g., sources cited supra note 4 
regarding benefits of deinstitutionalization. 

' See Gudeman & Shore, supra note 4. 

See Wyatt v. Stickney, 344 F.Supp. 373, 
aff'd, 503 F.2d 1305 (Sth Cir. 1974); J. Resin 
ECONOMICS, MENIAL HEALIH, AND THE LAW 
(1978): J. Talbott. supra note 4. 

'? From the State Capitals: Prison Administra- 
tion (June 28, 1982). 

'’New York Times, March 27, 1983. 

'4New York Times, April 3, 1983, at A-14. 

'S Newsletter, University of Virginia Institute 
of Government (May 1983). 
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How our 10-part harmony 


Despite unusual arrangements. 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in eight states and stretched from 
Miami to Seattle. The program called for simultaneous 
Closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled - 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth’s national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


HLS commonweALTH LAND 
TITLE INSURANCE COMPANY 
A Reliance Group Holdings Company 


126 E. Lucerne Circle ¢ Orlando, FL 32801 
(305) 425-6121 « (FLA WATS) (800) 432-8518 
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Tax Law Notes 


Transactional Lawyer’s Guide to the FIRPTA 
Withholding Rules 


This article will discuss the parameters of the new withholding requirements in general terms and will focus 


by Martha A. Hartley 


Transferees of U.S. real property interests 
are now required to withhold a tax equal to 
10 percent of the amount realized by the 
transferor, if the transferor is a foreign 
person? and the disposition takes place on 
or after January 1, 1985. Failure to withhold 
the applicable tax can result in the trans- 
feree being liable for the tax, plus possible 
interest and penalties. Additionally, under 
certain circumstances, the transferor’s or 
transferee’s agents can be liable for any 
underwithheld tax up to the amount of 
compensation derived from the transaction. 
The severe adverse consequences stem- 
ming from a failure to comply with the new 
law behooves every attorney to become 
familiar with its requirements and to adopt 
procedures for closing transactions that 
will assure compliance with the new law. 


Historical Background 

Prior to 1980 foreign persons who dis- 
posed of U.S. real property that was not 
effectively connected with a U.S. trade or 
business were not subject to U.S. tax on the 
gain from the disposition. To remedy this 
perceived inequity, Congress enacted the 
Foreign Investment in Real Property Tax 
Act of 1980 (“FIRPTA”) which generally 
subjects foreign individuals to a minimum 
tax of 20 percent on the gain derived from 
the disposition of a U.S. real property 
interest (“USRPI")* and foreign corpora- 
tions to a tax of 28 percent on such gain.5 
Originally, Congress rejected the idea of a 
withholding system to enforce the FIRPTA 
tax and instead enacted legislation requiring 
extensive information reporting by foreign 
persons owning USRPI’s.° The regulations 
proposed by the Treasury to implement 
these requirements were extremely burden- 
some and provoked a severe public outcry. 


Accordingly, the effective date of the pro- | 


posed regulations (and hence the reporting 
requirements) was repeatedly delayed as 
the regulations were revised. 

Finally, as part of the Tax Reform Act of 


on practical pointers to help the transactional lawyer comply with the new law.! 


1984, Congress enacted a tax withholding 
system which is embodied in new §1445 of 
the Code.” On December 28, 1984, the IRS 
issued temporary regulations® implement- 
ing the withholding tax rules, and these 
regulations are the primary focus of this 
article. 

Importantly, however, the IRS has re- 
frained from exercising its authority to 
implement information reporting under 
§6039C.° Thus, for the time being, foreign 
investors need not file information returns 
to disclose their investment in U.S. real 
property. However, foreign persons are 
still required to file a U.S. tax return!” to 
report the disposition of a USRPI and to 
pay any tax due in connection with such 
disposition. 


Direct Dispositions by Foreign Persons 
® Overview 


The general scheme of the statute is to 
impose a duty on any person who acquires 
a USRPI froma foreign person to withhold 
a 10 percent tax from the amount realized 
on the sale and to remit that tax to the IRS 
within 10 days of the closing. The transferee 
can safely not withhold only if (i) he 
ascertains he has no duty to withhold 
because either the transferee is not a foreign 
person or the property being transferred is 
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not a USRPI; (ii) a special exception 
applies; or (iii) a “withholding certificate” 
has been obtained from the IRS prior to 
the transfer. A “certification” concept has 
been introduced whereby the transferee 
may obtain various types of certifications 
from the transferor or other relevant party 
to establish that withholding is not required. 

If the transferee fails to withhold when 
he has a duty to do so, the transferee is 
liable for the tax that should have been 
withheld. If the tax withheld turns out to be 
more than the transferor actually owes on 
the transaction, the transferor can obtain a 
normal refund by filing a U.S. tax return or 
can apply for an “early refund” by following 
certain special procedures discussed here- 
after. 

NOTE: No withholding is required on 
installment payments made in 1985 or later 
if the disposition of the property occurred 
before 1985. 
Amount Withheld 

Generally, 10 percent of the amount 
realized by the transferor must be withheld 
and remitted. The “amount realized” will 
generally be the same as the contract 
price.'' It is important to note that the 
entire tax must be withheld at the closing 
regardless of the size of the cash down 
payment. For example, if the contract 
required only a 5 percent cash down pay- 
ment at closing or if only liabilities were 
assumed at closing, the transferee nonethe- 
less would have a duty to withhold 10 
percent of the contract price at closing. 

Presumably, the transferee would have 
to supply the amount to be withheld out of 
his own pocket unless he had obtained a 
prior written authorization from the IRS 
to withhold a lesser amount.!? In order to 
avoid this dilemma, contracts subject to the 
FIRPTA withholding requirements should 
provide for a minimum cash down payment 
of 10 percent of the contract price. Of 
course, if the foreign transferor expects to 
walk away from the closing table with some 


20d Tax 


cash in his pocket, a larger down payment 
would be required. 
Remittance 

A transferee must report and pay over 
the withheld tax by the 10th day after the 
date of the transfer, using new Forms 8288 
and 8288-A.'3 The “date of transfer” is the 
first date on which consideration is paid (or 
a liability assumed) by the transferee. How- 
ever, payment, prior to passage of title, of a 
good-faith deposit does not constitute pay- 
ment of consideration for this purpose, 
even if the deposit is ultimately applied 
against the purchase price. 

If a transferee fails to remit the tax with- 
held, the IRS can bring a separate action 
against the transferee to collect the tax. 
However, the transferor also remains liable 
for any tax actually due on the transaction 
under Code §897. Therefore, transferors 
who are subject to FIRPTA withholding 
should insist that they receive a copy of the 
completed Forms 8288 and 8288-A at the 
closing and should also insist that the tax 
withheld be disbursed to the IRS at closing. 

A special escrow procedure exists for the 
tax withheld if, at least 30 days prior to the 
date of the transfer, an application has 
been made to the IRS for a “withholding 
certificate.” This provision can enable a 
transferor to obtain an early refund of any 
overwithheld tax. Normally, an early refund 
can be obtained only by applying for a 
“withholding certificate” from the IRS and 
waiting the 90-day (or longer) period which 
the IRS has to act on such application. If 
the special escrow procedure is used, any 
excess tax withheld can be refunded to the 
transferor as soon as the withholding cer- 
tificate is received from the IRS. However, 
the temporary regulations emphasize that 
even if the special escrow procedure is used, 
the transferee must still withhold the full 10 
percent tax at the closing even though the 
tax need not be remitted until 10 days after 
the withholding certificate is received. 

A special “anti-abuse rule” provides for 
interest and penalties if the application for 
withholding certificate was submitted prin- 
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cipally to delay the payment of tax to the 
IRS. Such an improper purpose is pre- 
sumed if the maximum tax liability ulti- 
mately determined to be due is equal to 90 
percent or more of the amount that other- 
wise would be withheld. 
© Basic Certification Procedures 

The transferee is justified in not with- 
holding if he receives a certification from 
the transferor that either of the following is 
true: 
(i) the transferor is not a foreign person; 
or 
(ii) the property transferred is not a 
USRPI. 
Certifications need not be filed with the 
IRS, but they must be retained by the 
transferee until the end of the fifth taxable 
year after the taxable year in which the 
transfer takes place. Although the tempo- 
rary regulations do not require that the 
certification be notarized, it is anticipated 
that most transferees will want to have 
them notarized and recorded to evidence 
their compliance with the withholding re- 
quirements.'¢ 

a) Nonforeign Certifications 

The transferor may provide several types 
of “certifications” upon which the trans- 
feree may safely rely and not withhold tax. 
Probably, the most commonly used will be 
the nonforeign certification, which declares 
under penalties of perjury that the trans- 
feror is not a foreign person. The temporary 
regulations provide sample forms.'> Unless 
the transferee or his agent has actual knowl- 
edge that the certification is false, the 
transferee may rely thereon and will not be 
liable for any tax even if the transferor 


subsequently turns out to be a foreign © 


person. 

For obvious reasons, a regular foreign 
corporation should not be able to issue a 
valid nonforeign certification to a trans- 


feree. However, if the foreign corporation ' 


has made a special election under §897(i) of 
the Code to be treated as a domestic 
corporation for purposes of FIRPTA, then 
such corporation may issue a nonforeign 
certification. If the transferee knows that 
the transferor is a foreign corporation, then 
the transferee may not rely upon such 
certification unless it is accompanied by a 
copy of the IRS acknowledgement of the 
§897(i) election. 

b) Non-USRPHC Certifications 

Generally, if the transaction involves the 
sale of an interest in a domestic corporation, 
then, in order to avoid. withholding, the 
transferee must obtain either a certificate 
of nonforeign status from the transferor, 
described above, or a certification of non- 
USRPHC status declaring that the corpora- 


tion was nota USRPHC at any time during 
the previous five years (or the period in 
which the interest was held by the present 
holder if shorter).'* The transferee may rely 
upon such certification only if he has no 
actual knowledge that it is false and only if 
it is dated not more than 30 days prior to 
the date of transfer. 

Under the statute no withholding is re- 
quired if the interest acquired in the do- 
mestic corporation is one that is regularly 
traded on an established securities market.!7 
The temporary regulations appear to be 
more lenient on this point and permit no 
withholding if the corporation has any 
class of equity interest that is publicly 
traded.'® However, if the equity interest 
being acquired is not itself publicly traded, 
then the prudent transferee will insist upon 
receipt of a certification of non-USRPHC 
status or a nonforeign certification in order 
to forego his withholding requirement. 

@ False Certifications 

If, after the date of transfer, the transferee 
receives “belated notice” that a certification 
is false, the transferee must then withhold 
the full 10 percent of tax from any con- 
sideration that remains to be paid even if 
that means that 100 percent of the next 
payments are withheld. Amounts so with- 
held must be reported and paid over to the 
IRS by the 10th day following the date on 
which each payment of consideration is 
made. 

The temporary regulations seem to re- 
quire that the tax be withheld from any 
payments made—even those made to a 
third-party creditor pursuant to liabilities 
assumed by the transferor. Presumably, 
this ambiguity will be clarified in the final 
regulations since it does not appear to be 
the intent of the statute to penalize innocent 
third-party creditors for underwithholding 
by the transferee. 

@ Liability of Agents 

A transferor’s or transferee’s agent who 
knows that a nonforeign certification or a 
non-USRPHC certification is false must so 
notify the transferee or the person to whom 
the statement is provided. However, an 
agent representing a foreign corporation 
transferor is deemed to know that his client 
is a foreign corporation. Such an agent is 
therefore under a duty to notify a transferee 
that any nonforeign certification received 
from such a foreign corporation is false 
(unless the §897(i) election has been 
made).!9 This duty can present a problem 
for the agent who is not aware that his 
client is providing a nonforeign certifica- 
tion. The temporary regulations do not 
exempt the agent from his duty of notifica- 
tion under such circumstances, but, again, 


= 


perhaps the final regulations will adopt a 
fairer approach. 

The agent must provide written notice of 
the false certification as soon as possible 
after learning of the false certification, but 
not later than the date of transfer, or, if the 
agent first learns of a false certification 
after the date of transfer, then notice must 
be given by the third day following dis- 
covery. No particular form is required but 
the notice must state at a minimum that the 
certification is false and cannot be relied 
upon and must also explain the possible 
consequences if the recipient fails to with- 
hold. An example of an acceptable notice is 
provided in the temporary regulations.”” 
The agent must also furnish a copy of the 
notice to the director of foreign operations 
by the date on which he must notify the 
transferee or other party. 

An agent who fails to provide notice of 
false certification when required to do so is 
liable for the tax that the recipient of the 
notice would have been required to with- 
hold had notice been given. Such liability 
may not, however, exceed the amount of 
compensation that the agent derives from 
the transaction. Although the statute limits 
the agent’s exposure to the IRS, it is not 
difficult to envision a scenario wherein an 
agent becomes liable for the entire tax 
liability as a result of a malpractice claim 
by an irate transferee. An agent who assists 
in the preparation of a false certification or 
who fails to give notice of a false certifica- 
tion may also be held liable for civil or 
criminal penalties. 

An “agent” includes an attorney or any 
other person who represents the transferor 
or transferee in any negotiation related to 
the transaction or in settling the transaction, 
but excludes “settlement officers” and 
“clerical personnel.” 
© Special Exceptions and Limitations 

Purchase of Residence for $300,000 or 
Less 

No withholding is required if the property 
transferred is to be used by the transferee as 
a residence and the amount paid for the 
property does not exceed $300,000. The 
transferee or a member of his family must 
have “definite plans to reside at the property 
for at least 50 percent of the number of days 
that the property is in use during each of 
the first two 12-month periods following 
the transfer period.” No form is required to 
claim this exemption. However, if the trans- 
feree fails to satisfy the residency require- 
ments, then he is liable for failure to 
withhold tax unless he can establish the 
failure to reside was due to a change in 
circumstances that could not be reasonably 
anticipated on the date of transfer. To 


protect himself against unforeseen changes 
in his ability to reside at the property, the 
prudent transferee will, when possible, 
obtain a nonforeign certification from the 
transferor at closing as a backup to this 
special exemption. 

Nonrecognition Transactions 

Generally, no withholding is required if 
the transferor certifies that he is not re- 
quired to recognize any gain or loss on the 
transfer by reason of a nonrecognition 
provision of the Code and the transferee 
sends a copy of said certification to the IRS 
within 10 days after the transfer. The 
transferor’s notice of nonrecognition treat- 
ment must contain certain information set 
forth in the temporary regulations, includ- 
ing a summary of law and facts supporting 


the claim of nonrecognition of gain or- 


loss.?! 

The transferee may not rely upon this 
exemption if either: 

(i) the transferee and transferor are re- 
lated persons; 

(ii) the transferor must recognize part, 
but not all, of the gain from the transaction; 
or 

(iii) the transferee knows or has reason 
to know that the transferor is not entitled 
to the nonrecognition treatment claimed. 

Common examples of a transaction to 
which this exemption might apply are a 
like-kind exchange qualifying for non- 
recognition treatment under §1031 of the 
Code and a gift transaction. However, 
transferees should beware because in such 
transactions the transferor may have to 
recognize some gain with respect to the 
transaction, if, for example, cash boot is 


given in a §1031 exchange or liabilities are 
assumed by the donee in a gift transaction. 

Foreclosures 

Banks and other mortgage lenders gener- 
ally are not required to withhold in any 
foreclosure action except in the relatively 
rare case in which the debtor/ transferor 
realizes an amount in excess of the secured 
debt. However, in order to claim this 
exemption, the foreclosing transferee must 
provide a notice of repossession or fore- 
closure, containing the information re- 
quired in the temporary regulations, to the 
IRS by the 10th day after the acquisition of 
the property. Of course, a lender would not 
need to comply with these requirements if it 
obtained a nonforeign certification from 
the debtor prior to the foreclosure. 

Two words of caution: 

1) The temporary regulations currently 
exclude a deed in lieu of foreclosure from 
this special exemption. The rationale for 
this exclusion is not clear and hopefully 
will be changed in the final regulations. 

2) A special anti-abuse rule provides 
that this special exemption will not apply if 
a USRPI is transferred in repossession 
or foreclosure for a principal purpose of 
avoiding the withholding requirements. 
Such “a principal purpose” is presumed if 
(i) the creditor’s security interest in the 
property does not arise in connection with 
the acquisition, improvement, or mainte- 
nance of the property; and (ii) the total 
amount of all debts secured by the property 
exceeds 90 percent of the fair market value 
of the property. Since most lenders would 
not make a loan in excess of 90 percent of 
the fair market value of the property, this 


“Okay, okay. I'll reverse my previous ruling and allow speaking objections.” 
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anti-abuse rule should seldom present a 
problem. 

Lenders’ attorneys may raise the practical 
question of whether a lender's security 
interest in the property can be primed by an 
IRS lien against the property arising from 
the transferee’s failure to comply with the 
FIRPTA withholding requirements. The 
withholding rules do not grant the IRS any 
special lien powers or create any type of 
“floating” lien, and therefore the IRS must 
go through the normal channels of levying 
against the transferee’s property in order to 
place a lien on the subject property. Assum- 
ing the lender’s mortgage was properly 
recorded at the time of the transfer, any 
IRS lien normally would be subordinate to 
the lender’s mortgage. 

Acquisitions by U.S. Governmental 
Bodies 

No withholding is required if the property 
is acquired by the United States, a state or 
possession of the United States, a political 
subdivision thereof, or the District of 
Columbia. 

Foreign Governments 

(a) As transferor—Transferees receiving 
property from foreign governments and 
international agencies need withhold only 
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if the USRPI was held by the foreign 
government or agency for commercial 
activities. To protect itself, the transferee 
should obtain a notice of nonrecognition 
treatment from the government or agency 
involved. 

(b) As transferee—If a foreign govern- 
ment or international agency acquires a 
USRPI from a foreign person, then the 
government or agency must withhold the 
FIRPTA tax just as any other transferee is 
required to do. 
® Withholding Certificate Procedures 

The temporary regulations employ the 
concept of a “withholding certificate,” 
which can be obtained from the IRS by 
either the transferor or the transferee, to 
reduce or eliminate the transferee’s obliga- 


- tion to withhold or to authorize a refund of 


overwithheld tax.?? Essentially, there are 
four reasons to try to obtain a withholding 
certificate prior to the date of transfer: 

1) To reduce the amount required to be 
withheld pursuant to a determination of a 
transferor’s “maximum tax liability.”23 

2) To excuse withholding altogether be- 
cause the transferor’s gain is exempt from 
U.S. tax.% 

3) To enter into a special agreement 
with the IRS for the payment of tax, with 
such agreement secured by a form of 
security acceptable to the IRS.25 

4) To authorize the transferee to utilize 
the special escrow procedures discussed 
earlier for tax withheld.?6 

It should be emphasized that the mere 
application for a withholding certificate 
does not protect the transferee if he fails to 
withhold. The withholding certificate must 
actually be received by the date of transfer 
and the transferee must then withhold 
strictly in accordance with its provisions. 

After the date of transfer, a transferee or 
transferor still may wish to apply for a 
withholding certificate to authorize the 
early refund of any excess tax that has been 
withheld. 

The IRS must act upon an application 
for withholding certificate not later than 
the 90th day after it is received; except, in 
“unusually complicated cases,” the IRS 
may notify the applicant by the 45th day 
after receipt of the application that addi- 
tional time will be required. One can imag- 
ine that as the full impact of the new 
withholding requirements becomes felt and 
the IRS becomes swamped with applica- 
tions, the number of “unusually compli- 
cated cases” will dramatically increase. In 
any event, the parties are not assured of a 
response within 90 days, and, therefore, 
applications should be made as early as 
possible. 


Summary 
The new FIRPTA withholding require- 
ments have greatly enlarged the responsi- 


- bilities and monetary exposure of practi- 


tioners representing buyers or sellers of 
U.S. real property interests. A thorough 
working knowledge of the new withholding 
requirements is a must for any transactional 
attorney. 

In negotiating contracts for the sale or 
purchase of property, attorneys should 
take into consideration the withholding 
obligations and their impact on the eco- 
nomics of the transaction and should im- 
plement routine closing procedures that 
will ensure compliance with the require- 
ments. At a minimum, the following steps 
should be considered or taken: 

1. The contract for sale or purchase 
should contain a provision authorizing the 
transferee to withhold tax unless certain 
certifications are received. 

2. The cash down payment in any con- 
tract should be sufficient to cover the trans- 
feree’s withholding obligation. 

3. Attorneys should advise transferors 
who are subject to the FIRPTA tax of the 
withholding requirements sufficiently in 
advance of the closing to apply for a 
withholding certificate from the IRS if 
obtaining such a certificate would be bene- 
ficial. 

4. Attorneys should consider applying 
for a withholding certificate at least 30 days 
prior to every closing in order to take 
advantage of the special escrow procedures, 
thereby enabling transferors to obtain an 
early refund for overwithheld tax. 

5. Attorneys representing foreign cor- 
porations should evaluate the merits of 
making a §897(i) election if such election 
would eliminate the withholding require- 
ments at the closing. 

6. A nonforeign certification should be 
included as a routine closing document for 
every transaction involving the transfer of 
real or tangible personal property or the 
transfer of an interest in a domestic cor- 
poration. 

7. Closing statements should show 
“FIRPTA tax withheld” as a line item, and 
Forms 8288 and 8288-A should be prepared 
as a closing document unless affirmative 
evidence has been received that withholding 
is not required. BJ 


'A more detailed discussion of the new rules is 
contained in Robert F. Hudson, Jr., “The Tem- 
porary FIRTPA Withholding Regulations,” 
January 4, 1985, published by The Florida Bar in 
its continuing legal education seminar materials 
entitled, “U.S. Withholding Taxes on Foreign 
Transactions.” 

This article deals only with the withholding 
requirements found in §1445(a) of the Code 


~ 


involving direct dispositions of USRPI’s by 
foreign persons. Section 1445(e) contains special 
rules for indirect dispositions of USRPI’s such 
as certain (i) dispositions of USRPI’s by do- 
mestic partnerships, trusts, and estates; (ii) dis- 
tributions by foreign corporations; (iii) distri- 
butions by certain domestic corporations to 
foreign shareholders; (iv) taxable distributions 
by domestic or foreign partnerships, trusts, or 
estates; and (v) dispositions of interests in part- 
nerships, trusts, or estates. 

2For purposes of this article, a “foreign person” 
includes any individual who is a nonresident 
alien for U.S. tax purposes and any foreign 
corporation, partnership, trust, or estate. Resi- 
dent aliens and U.S. citizens living abroad are 
excluded from the definition. 

3Pub. L. 96-449, §§1122(a) & 1123(a). 

4In general, a “United States real property 
interest” is any interest in real property located 
in the U.S. or the Virgin Islands and any interest 
(other than as a creditor) in any U.S. real 
property holding corporation. I.R.C. §897(c)(1). 
USRPI's include an extremely broad range of 
assets related to real property such as tangible 
personal property associated with the use of real 
property, leasehold interests, and options to buy 
real property. 

A “U.S. real property holding’ corporation” 
means any domestic corporation if the fair 
market value of its USRPI equals or exceeds 50 
percent of the total fair market value of (i) its 
USRPI, (ii) its interest in foreign real property, 
and (iii) its assets used or held for use in a trade 
or business, I.R.C. §897.(c)(2). 

5I.R.C. §897. 

61.R.C. §6039C. 

7Section 129, Tax Reform Act of 1984. 

849 Fed. Reg. 50,667 (1984) (to be codified in 


26 C.F.R. Parts | and 6a [T.D. 8000]). In the 
interest of brevity, specific citations to sections 
of the Temporary Regulations are omitted ex- 
cept when considered necessary for clarity or to 
supplement information contained in the text. 
°T.D. 8000, “Description of Temporary Regu- 
lations: Reporting Under Section 6039C.” 

Forms 1040NR, 1041, or 1120F. 

‘The “amount realized” is the sum of (i) the 
cash paid, or to be paid, (ii) the fair market value 
of other property transferred, or to be trans- 
ferred, and (iii) the outstanding amount of any 
liability assumed by the transferee or to which 
the USRPI is subject immediately before and 
after the transfer. 

"Temp. Reg. §1.1445-IT(b)(2). 

'3Forms 8288 and 8288-A can be obtained by 
writing to the IRS. The forms are also repro- 
duced at 85(1) CCH Standard Federal Tax 
Reports at ¥ 6333. 

'4See discussion at note 23 infra regarding use 
of nonforeign certification to evidence a lack of 
any unsatisfied withholding liability. 

'STemp. Reg. §1.1445-2T(b)(2)(iii). 

'6A corporation may not provide such a 
statement based on its determination that the 
interest in question is an interest solely as a 
creditor. Temp. Reg. §1-1445-2T(c)(3)(i). 

§1445(b)(6). 

'’Temp. Reg. §1.1445-2T(c)(2). 

'9See text under “Nonforeign Certifications.” 

"Temp. Reg. §1.1445-4T(c)(1). 

2!'Temp. Reg. §1.1445-2T(d)(2(iii). 

22The withholding certificate concept set forth 
in the temporary regulations substitutes for, and 
fulfills the requirements of, (i) a “qualifying 
statement” under I.R.C. §1445(b)(4); (ii) a 
determination of the transferor’s “maximum tax 
liability” under 1.R.C. §1445(c)(1); and (iii) the 


Secretary's authority to prescribe reduced with- 
holding under I.R.C. §1445(c)(2). Temp. Reg. 
§1.1445-3T(a). 

3A transferor’s “maximum tax liability” is 
comprised of two components: (1) the trans- 
feror’s “maximum tax on the disposition,” taking 
into account all relevant factors that would 
affect the calculation of the tax on the return 
(e.g., reduced treaty rates, losses on other dispo- 
sitions of USRPI, and depreciation recapture 
required to be treated as ordinary income); and 
(2) the amount of the transferor's “unsatisfied 
withholding liability,” if any. Temp. Reg. 
§1.1445-3T(c). Obviously, there can be no un- 
satisfied withholding liability with respect to 
dispositions taking place before January |, 1985 
(the effective date of the withholding rules). 
Other evidence that no unsatisfied withholding 
exists includes a copy of a Form 8288 filed, or a 
nonforeign certification obtained, in connection 
with the acquisition of the property being dis- 
posed. /d. This is one more reason why a 
transferee would want to obtain a nonforeign 
certification (if applicable) in every transaction. 

**The temporary regulations list only two 
bases for claiming this exemption: (1) the trans- 
feror is a foreign government and the disposition 
of the subject property is not a commercial 
activity; and (2) the transferor is entitled to the 
benefits of an income tax treaty that overrides 
the FIRPTA recognition requirements. Temp. 
Reg. §1.1445-3T(d)(2). [Currently, only the US- 
Canadian Income Tax Treaty qualifies.] 

*5The types of security acceptable to the IRS 
include a bond with surety or guarantor, a bond 
with collateral, a letter of credit, and a guaranty 
by a publicly-traded domestic corporation. 
Temp. Reg. §1.1445-3T(e)(3). 

*6See text under “Remittance.” 


Professional Stress 


Lawyer Stress 


This article seeks to demystify occupational stress and burnout among lawyers by reporting on the present 


state of knowledge. 


by Allan McPeak 


Concern for the mental health of all 
occupations in terms of psychological stress 
and professional burnout has increased 
since the introduction of these terms into 
the counseling and psychology literature in 
1974. Many occupations have been dis- 
cussed but there is very little reported 
empirical research on occupational stress 
and few sources of statistically documented 
causes, consequences and treatment inter- 
ventions for psychological stress and burn- 
out.! 


In recent years lawyers’ professional 
organizations have become increasingly 
concerned about their members’ individual 
efforts to cope with occupational stress and 
burnout through the use of alcohol and 
other drugs and with the effect on profes- 
sional responsibility and delivery of quality 
legal services. The Professional Stress 
Committee of The Florida Bar is an ex- 
ample of this new effort to survey the need 
and to present possible preventive and 
remedial measures. 


The implications for the individual lawyer 
in terms of financial and quality of life 
benefits and the potential financial savings 
and maintenance of quality legal services 
for the general public, corporations and 
governmental entities are substantial. 

Berkeley Planning Associates, who 
offered the earliest and still the most tho- 
rough statistical treatment of burnout, 
found that communication, leadership, 
supervisory responsibility, and caseload 
size contributed significantly to worker 
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burnout.? Older workers and workers with 
supervisory responsibilities were less likely 
to burn out. Projects with large caseload 
size and formalized rule observance were 
more likely to have burned out workers. 
Burnout was significantly related to 
workers’ job termination, but not absen- 
teeism. 

Maslach and Jackson have assessed three 
significant symptom areas or components 
of burnout, i.e., emotional exhaustion, 
depersonalization of clients and lack of 
feelings of personal accomplishment.3 
These components have significant rela- 
tionship to: (a) feedback; (b) task signifi- 
cance and productivity; (c) growth satis- 
faction; (d) meaningfulness and personal 
accomplishment; (e) intention to leave; (f) 
absenteeism;(g)poor relations with family 
and friends; (h) psychosomatic illness and 
emotional exhaustion; (i) use of tranquil- 
izers and emotional exhaustion; and (j) use 
of alcohol and productivity. 

Burnout takes many forms. It has been 
divided into physical, cognitive, emotional 
and behavioral areas. Physical character- 
istics range from chronic fatigue and lower 
resistance to illness to alcoholism. Cognitive 
characteristics range from cynicism to ster- 
eotyping and depersonalizing clients. 
Emotional characteristics range from emo- 
tional liability to emotional exhaustion 
and feelings of helplessness. Behavioral 
characteristics range from complaining and 
absenteeism to quitting the job or profes- 
sion. 

There were only two professional journal 
articles found by this author providing 
empirical data on lawyers. One concludes 
that elderly lawyers are able to reduce work 
stress (largely derived from volume, re- 


sponsibility, clients, and trials) by control 
over the quantity and focus of their work, 
as well as client selection. Elderly lawyers 
are thus able to create a relatively stress- 
free work role. Work role compensation 
and work role autonomy are isolated as 
important variables.‘ 

Kobasa surveyed 157 lawyers at a Cana- 
dian Bar Association Conference on Legal 
Economics.’ The model characteristics of 
those who completed the questionnaire 
were male, 40 years of age, married with 
two children, living ina major metropolitan 
area with wife not employed outside the 
home. Contrary to her work with other 
occupational groups, Kobasa found: (a) no 
direct correlation between lawyers’ stressful 
life event levels and their reports of diag- 
nosable illness and (b) social support and 
physical exercise were not found to sig- 
nificantly affect (reduce) the strain reported. 
In fact, social support (talking to spouse 
and others about their work problems) not 
only slightly increased their strain scores 
but also correlated significantly with re- 
gressive (dysfunctional, maladaptive or 
unconstructive) coping. 

There was a significant relationship be- 
tween lawyers’ stress experience and their 
complaints of stress symptomatology 
(strain). The researcher says that increases 
in strain are significantly determined by the 
personality characteristic of alienation (vs. 
commitment) and by the use of regressive 
coping techniques as well as stress levels. 


- Coping techniques for stress at work were: 


got angry, drank more, smoked more, took 
medication to relax, became apathetic or 
indifferent, withdrew physically from the 
situation, took some time off and relaxation 
technique. Coping with stress at home was 
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by: becoming apathetic or indifferent, get- 
ting angry, smoking more, drinking more, 
withdrawing physically from the situation 
and taking medication to relax. There is no 
hard data presented on what creates or 
ameliorates lawyer stress. 

Future articles will present information 
and techniques of stress reduction thought 
to be effective in various occupational 
groups and the general population. 

The author of this article in cooperation 
with The Florida Bar Professional Stress 
Committee hopes to undertake research 
with Florida lawyers in an effort to point 
the way to determining and predicting 
some sources, consequences and adaptive 
coping techniques for occupational stress 
in lawyers. BJ 


‘Perlman, B. & Hartman, E.A., Burnout: 
Summary and Future Research 35, 283-305 
HuMAN RELatTions 1982. 

2Berkeley Planning Associates, Evaluation of 
Child Abuse and Neglect Demonstration Project 
1974-1977, Vol. IX, PROJECT MANAGEMENT AND 
WorKER BuRNOUT: FINAL REPORT. 

3Maslach, C. & Jackson, S.E., The Mea- 
surement of Experienced Burnout, 2, 99-113 
JOURNAL OF OCCUPATIONAL BEHAVIOR 1981. 

4Meltzer, M.W., The Reduction of Occupa- 
tional Stress among Elderly Lawyers: The 
Creation of a Functional Niche, 13, 209-219 
INTERNATIONAL JOURNAL OF AGING AND HUMAN. 
DEVELOPMENT 1981. 

5Kobasa, S.C., Commitment and Coping in 
Stress Resistance among Lawyers, 42, 707-717 
JOURNAL OF PERSONALITY AND SOCIAL Psy- 
CHOLOGY 1982. 
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by Curtright C. Truitt 


It is nearly inevitable that today a busi- 
ness must secure outside financing in order 
to obtain sufficient working capital. Often 
such financing is made possible through 
the assignment by the business of its 
accounts receivable.' Accounts receivable 
are created when goods or services are sold 
pursuant to an open account, as opposed to 
being sold for cash. The Uniform Com- 
mercial Code (“UCC”) in Florida defines 
“account” as being “any right to payment 
for goods sold or leased or for services 
rendered which is not evidenced by an 
instrument or chattel paper, whether or not 
it has been earned by performance.”? The 
person or entity who is obligated on an 
account is the “account debtor.” 

A business entity can finance its accounts 
receivable in two manners. The business 
entity may assign the accounts as security 
for the repayment of loans or advances 
made by the lender. Such assignment may 
include future as well as existing accounts.* 
Alternatively, the entity may sell its 
accounts outright to a financing party, who 
in this case is known as a factor.’ This 
article will focus upon the assignment of 
accounts receivable as security and the 
assignee’s (lender’s) right to collect the ac- 


counts from the account debtor upon the © 


assignor’s (borrower’s) default. 

If the assignor defaults in payment of its 
loan obligation, it becomes crucial for the 
lender, or its attorney, immediately to take 
the proper steps to collect the accounts. 
Otherwise, the account debtors may prop- 
erly continue to make payments to the 
assignor. To the extent that the lender is 
unable to recover these payments from the 
defaulting assignor, the lender will have 
lost the collateral upon which the loan was 
made. This potential “decollateralization” 
is most acute when there exists an out- 
standing balance in only one or a few large 
accounts which constitute the bulk of the 
security. However, the problem could also 
exist in connection with the lender’s efforts 


to collect the outstanding balances of many 
smaller accounts. 


Corporation, Banking& Business Law 


Accounts Receivable Financing: Protection 
of the Assignee’s Secured Status 


The specific issue addressed herein is 
what language the assignee must use in 
notifying the account debtor upon the 
assignor’s default in order to ensure that 
the account debtor is legally bound to 
make payment to the assignee. If thereafter 
the account debtor makes payment to the 
assignor, regardless, the lender will have 
created a right of recourse against the 
account debtor. 


Governing Law 

F.S. §679.502(1) provides that upon 
default “the secured party is entitled to 
notify an account debtor . . . to make 
payment to him whether or not the assignor 
was theretofore making collections on the 
collateral . . . .” Dovetailing with this 
statute is §679.318(3), which states that: 


The account debtor is authorized to pay the 
assignor until the account debtor receives noti- 
fication that the amount due or to become due 
has been assigned and that payment is to be 
made to the assignee. A notification which does 
not reasonably identify the rights assigned is 
ineffective. If requested by the account debtor, 
the assignee must seasonably furnish reasonable 
proof that the assignment has been made and 
unless he does so the account debtor may pay the 
assignor. (Emphasis added) 


Section 679.318(3) establishes by impli- 
cation the legal obligation of the account 


debtor to the assignee once the account 
debtor has received proper notification of 
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an assignment. Upon receipt of such noti- 
fication, the account debtor becomes obli- 
gated to pay the assignee instead of the 
assignor.® If the account debtor thereafter 
makes payment to the assignor, the ac- 
count debtor will not be relieved of his 
obligation to pay the assignee. An exception 
to this general rule is when the assignee 
consents to collection by the assignor and 
the notification does not indicate that 
payment is to be made at some place other 
than the assignor’s place of business.’ If the 
account debtor fails to pay the assignee 
after receiving due notification, a claim will 
arise against the account debtor by the 
assignee for wrongful payment.® The 
account debtor could be forced to pay an 
account twice if adequate notice was re- 
ceived from the assignee but was not 
followed.? 


The Form of the Notification 

Section 679.3 18(3) requires that the noti- 
fication indicate that the amount due or to 
become due has been assigned, and that 
payment is to be made to the assignee. The 
notification must also reasonably identify 
the rights that have been assigned. A major 
issue, in view of common banking practice, 
is the meaning of the requirement of the 
notification that “payment is to be made to 
the assignee.” Must the assignee direct the 
account debtor to make a check payable to 
the assignee, or is it sufficient for the 
assignee to notify the account debtor to 
make the check payable to the assignor but 
to send it to the assignee? 

A typical situation that occurs in the 
commercial banking industry is the ex- 
tension of credit by a bank to a business in 
exchange for a grant of a security interest in 
the business’s accounts receivable. In the 
event of default of the business, the bank 
will notify the account debtor that the 
amount that the account debtor owes to the 
assignor has been assigned to the bank. The 
bank directs the account debtor to make a 
check payable to the assignor but to send 
the payment to the bank. 


There is a practical benefit to the bank 
for specifying that the check is to be made 
payable to the assignor and not the as- 
signee bank. The payment instructions are 
not designed to mislead the account debtor 
in any fashion. On the contrary, the notice 
has been formulated to obtain payment 
from the account debtor in an expeditious 
manner by giving such person or entity the 
assurance of having properly paid the 
amount assigned and assurance that the 
payment will be deemed to be made upon 
the debt owed to the assignor. When the 
account debtor issues a check payable to 
the assignor and forwards the check to the 
bank, the account debtor has the cancelled 
check to evidence payment of such indebt- 
edness. After receiving payment pursuant 
to such instructions, the bank may apply 
the amount to the assignor’s loan balance 
by utilizing procedures such as contractual 
or absentee indorsement!® and right of 
setoff.!! 


Has Proper Notice Been Given? 

There are no reported appellate opinions 
in Florida which squarely deal with whether 
the above procedure complies with the 
Uniform Commercial Code, as adopted in 


Florida.'2 However, case law of other 
jurisdictions, discussed below, indicates 
that naming the assignee as payee is not 
necessary in order to hold the account 
debtor liable for wrongful payment. 

In First National Bank of Rio Arriba v. 
Mountain States Telephone and Telegraph 
Company, 91 N.M. 126, 571 P.2d 118 
(N.M. 1977), the New Mexico Supreme 
Court reasoned that “the Code does not 
require any particular language in directing 
payment to the assignee.” This tenet is 
illustrated by the contents of the notice 
given in Bank of Commerce v. Inter- 
mountain Gas Company, 523 P.2d 1375, at 
1375-1378 (Idaho 1974), wherein the 
account debtor was instructed that any 
check issued in payment of his indebtedness 
to the assignor be made payable jointly to 
the assignee and the assignor. The Idaho 
Supreme Court failed to find any deficien- 
cies in this direction for joint payees. If 
Bank of Commerce had interpreted the 
Code as mandating that the assignee be 
named payee, the directions to name both 
the assignee and assignor as payees would 
be technically deficient. However, it should 
be noted that the Idaho equivalent of 
U.C.C. § 9-318 is not cited in the opinion. 
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Additionally, whether naming joint payees 
was proper was not, apparently, the main 
issue before the Idaho Supreme Court. 

Black’s Law Dictionary defines “pay” as 
follows: “To discharge a debt . . .; to deliver 
to a creditor the value of a debt, either in 
money or goods, for his acceptance.”!3 The 
same dictionary defines “payment” as “the 
performance of a duty, promise, or obliga- 
tion or discharge of a debt or liability, by 
the delivery of money or other value by a 
debtor toa creditor . . ..”!4 These definitions 
seem clearly to contemplate the actual 
physical delivery and transfer of money. 
Within our banking illustration, there 
indeed has been a delivery and transfer of 
funds to the assignee despite the assignee 
not being named as the payee of such 
funds. 

Additionally, the spirit and purpose of 
the notice provisions of §§679.318(3) and 
670.502¢1), as evidenced by the Comments 
to the 1972 Official Text of the Uniform 
Commercial Code, provide some protection 
to the bank by indicating that the burden is 
placed upon the account debtor to clear up 
any doubts regarding the adequacy of the 
notification when such notification rea- 
sonably identifies the rights assigned. 
Section 679.318(3) provides: “If requested 
by the account debtor, the assignee must 
seasonably furnish reasonable proof that 
the assignment has been made and unless 
he does so the account debtor may pay the 
assignor.” Although the Comments to the 
Uniform Commercial Code have not been 
adopted as law by the Florida Legislature, 
they are additional evidence of the intent of 
the Code’s provisions. Official Comment 5 
to Section 9-318 provides that: 

What is “reasonable” is not left to the arbitrary 
decision of the account debtor; if there is doubt 
as to the adequacy either of a notification or 
proof submitted after request, the account debtor 
may not be safe in disregarding it unless he has 
notified the assignee with commercial prompt- 


ness as to the respects in which identification or 
proof is considered defective. 


Conclusion 

This author has found no authority to 
suggest that the language of §679.318(3) 
requires the assignee to be named as payee. '5 
Furthermore, the statutes discussed above 
and the Comments to the Uniform Com- 
mercial Code indicate that the burden is on 
the account debtor to resolve any doubts 
which he might have regarding the ade- 
quacy of the notification. 

Notwithstanding this interpretation of 
§679.318(3) of the Florida Statutes (1983), 
until the meaning of the notification provi- 
sion is clarified by the Florida judiciary or 


te 4 
Ly 
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legislature, creditors who extend loans 
based upon a debtor’s assignment of 
accounts receivable stand in a precarious 
position when they fail to direct an account 
debtor to make checks or other instruments 
payable to the assignee instead of to the 
assignor. The creditors may not be success- 
ful in court when suing an account debtor 
for wrongful payment, and even if success- 
ful, may have by their actions created an 
additional possible defense of the account 
debtor that must be overcome. The account 
debtor should therefore be notified to 
make checks or other instruments payable 
to the assignee, or, alternatively, payable 
jointly to the assignor and assignee. BJ 


! See 68 AM. JuR. 2d Secured Transactions 
§126 (1973). 

2 FLa. STAT. §679.106 (1983). 

3 FLa. STAT. §679.105(a) (1983). 

4 FLA. StaT. §679.102(1)(a) and 679.204(3) 
(1983); see also Bank of Commerce v. Inter- 
mountain Gas Company, 523 P. 2d 1375 (Idaho 
1974). 

5 See supra note | and accompanying text; 
see also FLA. STAT. §679.102(1) (1983). 

6 See Commercial Trading Company, Inc. 
v. Milsan Mills 32 UCC R.S. 612 (Pa. Ct. 
Comm. Pleas 1981); Bank of Commerce v. 
Intermountain Gas Company, 523 P.2d 1375 
(Idaho 1974); Ertel v. Radio Corporation of 
America, 307 N.E. 2d 471 (Ind. 1974) [IND. ANN. 
STAT. §199-318(3) is identical to FLA. STAT. 
§679.318(3)]. 

7 See id.; FLA. STAT. §679.318(3) Official 
Comment (3). 

8 Ertel v. Radio Corporation of America, 
307 N.E. 2d 471 (Ind. 1974); see also Commercial 
Trading Company, Inc. v. Milsan Mills, 32 UCC 
R.S. 612 (Pa. Ct. Comm. Pleas 1981); Florida 
First National Bank at Key West v. Fryd Con- 
struction Corporation, 245 So.2d 883 (Fla. 3d 
D.C.A. 1970). 
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County v. Storer Broadcasting Co., 453 So.2d 
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[This issue and others were presented before the 
court, but the case was decided without opinion]. 

'3 BLack’s Law Dictionary 1016 (5th Ed. 
1979). 
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'S But see supra, note 12. 
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Justice Without a Day in Court 


This article discusses disposition of motions via written memoranda without oral argument or hearing under 
the local rules of Florida's federal district courts. 


by Brian F. Spector 


Litigants involved in civil actions and 
their counsel are increasingly clamoring for 
a day, even an hour, in federal court before 
a judge. The reason is that under the local 
rules of the three federal district courts in 
Florida it is more likely than ever before 
that an action may be filed and finally de- 
termined without the litigants or counsel 
ever seeing a judge in person and having an 
opportunity to present the merits of the 
case orally. 

The purpose of this article is to examine 
the present local rules of the three United 
States district courts in Florida governing 
disposition of motions without oral argu- 
ment, to demonstrate how present prac- 
tices do not necessarily result in the “just, 
speedy, and inexpensive determination of 
every action,” as contemplated by Federal 
Rule of Civil Procedure |, and to suggest a 
method by which litigants can get their day 
in court without the court being buried by 
an avalanche of the cases now pending 
within the framework of the courts’ exist- 
ing calendars. 


Present Practice 

Under the authority granted by Fed.R. 
Civ.P. 83! (the “federal rule”) and 28 
U.S.C. §2071, each of Florida’s three 
federal districts has adopted local rules. 
Such rules are presumably promulgated 
“primarily to promote the efficiency of the 
court,” and, like all local rules of federal 
district courts, may not affect substantive 
rights or conflict with the federal rules.’ 
Among each court’s local rules is a specific 
provision stating that motions will be de- 
termined without oral argument based on 
motion papers and supporting memoran- 
da. See N.D. Fla. Rule 6(D), M.D. Fila. 
Rule 3:01(d), S.D. Fla. Rule 10 B. While 
the Northern and Middle Districts at least 
permit requests for oral argument, at pres- 
ent? the Southern District’s local rule un- 
ambiguously provides that: “No hearings 
will be held on motions unless set by the 


Court.” S.D. Fla. Rule 10 B. 

In the Middle and Southern Districts 
every motion must be accompanied by a 
supporting, written memorandum of law. 
M.D. Fla. Rule 3.01(a); S.D. Fla. Rule 
10 A. The Northern District excudes 14 
types of motions from its memoranda re- 
quirement, either in recognition that cer- 
tain motions require no citation of sup- 
porting legal authority or that memoranda 
previously submitted with such motions 
were not really legal memoranda but mere- 
ly recitations of factual circumstances of- 
fered as justification for the requested re- 
lief. N.D. Fla. Rule 6(A).5 Motions not ac- 
companied by the required legal memo- 
randum may properly be denied for non- 
compliance with such local rules. See, e.g., 
Layfield v. Bill Heard Chevrolet Co., 607 
F.2d 1097 (Sth Cir. 1979), cert. denied, 446 
U.S. 939 (1980) (district court could prop- 
erly deny leave to amend complaint where 
motion for leave to amend was not accom- 
panied by a supporting brief or affidavit as 
required by a local rule of the district 
court.)°® 

Notwithstanding the express “brief” or 
“memorandum” requirement of such local 
rules, district courts still retain the dis- 
cretion to consider other materials filed in 
support of a motion as constituting the re- 


quisite memorandum. C/. Alexander v. 
Parsons, 75 F.R.D. 536(W.D. Mich. 1977) 
(affidavit of movant’s counsel, in support 
of motion to compel answers to interroga- 
tories, deemed sufficient to satisfy the 
“brief” required by local rule since particu- 
lar motion needed no citation of case 
authority). 

While the Northern District imposes no 
page limitation on the length of the memo- 
randa, the Middle and Southern Districts 
limit memoranda to 20 pages, M.D. Fla. 
Rule 3.01(c), S.C. Fia. Rule 10 A.’ Parties 
Opposing a motion are required to serve 
and file answer briefs within 10 days in the 
Northern and Middle Districts, N.D. Fla. 
Rule 6(C) & M.D. Fla. Rule 3.01(b), and 
within five days in the Southern District, 
S.D. Fla. Rule 10 C,* but none of the local 
rules contemplate or expressly provide for 
reply memoranda by the movant.’ 

The failure to file an opposing memoran- 
dum is expressly deemed sufficient cause 
for the granting of the motion by default in 
the Northern and Southern Districts. See 
N.D. Fla. Rule 6 C; S.D. Fla. Rule 10 C. 
These local rules have the same force and 
effect as law and are binding upon the par- 
ties and the court until changed in an ap- 
propriate manner.'® More importantly, 
should a litigant or attorney run afoul of a 
local rule, a court of appeals is likely to 
give considerable deference to the district 
court's broad discretion in interpreting and 
applying its own local rule and will refrain 
from reversal unless it is clear the rule has 
been misconstrued or misapplied.'! There- 
fore, it should come as no surprise that 
similar rules have been relied upon by dis- 
trict courts in granting technically “unop- 
posed” motions. 

For example, in Simon v. Kroger Co., 
743 F.2d 1544 (11th Cir. 1984), the court 
affirmed the entry of summary judgment 

against plaintiff’s breach of contract/ 
breach of duty of fair representation case 
against his employer and union. The result 
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was based on alternative grounds, one of 
which was that plaintiff failed to respond to 
defendants’ summary judgment motion 
until almost three months after a response 
was required under the district court's local 
rule. Based on this local rule, the district 
court deemed the summary judgment 
motion “unopposed™ and therefore found 
defendants were entitled to summary judg- 
ment. The Eleventh Circuit specifically 
held that the district court properly applied 
its local rule and did not err in granting de- 
fendants’ summary judgment motion on 
the ground that it was technically “unop- 
posed.” 

See also United States v. Warren, 601 
F.2d 471 (9th Cir. 1979) (local rule provid- 
ing that failure to file opposing brief 
deemed “consent” to granting of motion 
considered valid basis for dismissal of in- 
dictment where the government failed to 
respond to over 40 motions, including mo- 
tions to dismiss the indictment charging 
inter-state transportation of stolen proper- 
ty and mail fraud); Ferrell v. Bushee, 91 
F.R.D. 225 (N.D. Ga. 1981) (dismissal of 
§1981 civil rights claim on alternative 
ground that defendants’ motion to dismiss 


was unopposed, within the meaning of the 
court’s local rules, where plaintiff, after 
having received two chances to do so, made 
no attempt to answer defendant's argu- 
ments regarding the 1981 claim in plain- 
tiffs belated response to defendant’s mo- 
tions). 

In contrast, courts have sometimes 
shown leniency in enforcing such technical 
local rules where litigants have appeared 
pro se, such as in Mitchell v. Inmann, 682 
F.2d 886 (11th Cir. 1982) (vacating and re- 
manding after district court dismissed pro 
se civil rights complaint under local rule 
for failing to file a timely response to de- 
fendants’ motion to dismiss for failure to 
state claim, where there was nothing to 
indicate plaintiff was ever made aware of 
local rule’s provisions prior to dismissal). 
Moreover, in determining whether to visit 
the sins of the attorney on an innocent 
party, district courts have wide latitude in 
the exercise of sound judicial discretion as 
in Woodham v. American Cystoscope Ce., 
335 F.2d 551 (Sth Cir. 1964). 

In Woodham the question presented was 
whether dismissal of the complaint was a 
proper sanction for failure of the plaintiff's 
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counsel to comply with a local rule of the 
Northern District of Georgia. Plaintiff's 
Alabama lawyer had not been admitted to 
practice in the Northern District of Georgia 
and was unaware of the court’s local 
“ground rules.” The defendant in 


Woodham had moved to dismiss under 


Federal Rule 12(b) for lack of jurisdiction. 
As required by Local Rule 21(a), de- 
fendant’s motion was accompanied by a 
brief of authorities and supporting affi- 
davits. Local Rule 21(a) also required 
plaintiff's counsel to file, within 10 days, a 
response accompanied by a reply brief and 
counteraffidavits. Unfortunately for plain- 
tiff, her Alabama counsel had no knowl- 
edge of Rule 21(a) or of Local Rule 1, 
which required plaintiff's counsel to be 
admitted to practice in the district and that 
he associate local counsel. 

Since the motion raised an issue of fact, 
the plaintiff's counsel took no action, ex- 
pecting that in due course he would be 
notified of a hearing date and that he would 
be granted leave to take depositions. To his 
surprise, the district court granted de- 
fendant’s motion to dismiss and dismissed 
the complaint under Local Rule 21(a) be- 
cause no response had been filed. On ap- 
peal, the Fifth Circuit held that the district 
court, as a matter of law, erred in its con- 
struction of Local Rule 21(a). The appel- 
late court noted that Local Rule 21(a) con- 
tained no sanctions or provisions authoriz- 
ing dismissal of a complaint for noncom- 
pliance,'? and therefore construed the rule 
as establishing “merely an orderly and con- 
venient method for apprising the trial judge 
of the legal and factual issues.” The force 
of Federal Rule I, the Fifth Circuit found: 


should not be blunted by the district court's 
exaggerating the importance of local rules and 
enforcing such rules through inappropriate, 
over-vigorous sanctions. In this case, the excel- 
lence of Local Rule 21(a), in general, and the 
convenience to the court of tailored local pro- 
cedures, in general, do not justify the hardship 
of an innocent litigant’s being deprived of her 
day in court. 335 F.2d at 557. 


Given the absence of any express sanc- 
tions in the local rule considered in Wood- 
ham, in contrast to the language of N.D. 
Fla. Rule 6 C and S.D. Fla. Rule 10C, and 
the Eleventh Circuit’s recent decision in 
Simon v. Kroger Co., 743 F.2d 1544 (11th 
Cir. 1984), discussed above, innocent liti- 
gants may still be deprived of their day in 
court because of their counsel’s lack of 
knowledge of local rules. , 


The Right to Oral Argument? 
Notwithstanding the local rules of Flori- 
da’s federal district courts, the question — 


: 
: 
: 


_ which civil litigants and attorneys still have 
is whether there is a “right” to oral argu- 
ment. Almost 40 years ago, the Supreme 
Court of the United States decided that the 
“right” of oral argument as a matter of 
procedural due process varies from case to 
case in accordance with differing circum- 
stances, as do other procedural regula- 
tions,” in FCC v. W/R, The Goodwill Sta- 
tion, 337 U.S. 265, 276 (1949). Hence, the 
“right” to oral argument is not an inherent 
element of due process. Moreover, under 
Federal Rule 78 federal district courts are 
expressly authorized to provide, by local 
rule, for determinations of motions with- 
out oral argument. 

The Court of Appeals for the Ninth Cir- 
cuit in Dredge Corp. v. Penny, 338 F.2d 
456 (9th Cir. 1964), however, has held that 
in view of the language of Federal Rule 
56(c), a district court may not, by rule or 
otherwise, preclude a party from request- 
ing oral argument on a motion for sum- 
mary judgment, nor deny such a request 
when made by a party opposing the motion 
unless it is denied. 

In Dredge, the district court granted the 
defendants’ summary judgment motion 
without oral argument. Under the district 
court’s local rule, oral argument on mo- 
tions was allowed only if the movant at- 
tached a written application for oral argu- 
ment to the motion, and then only by leave 
of court. The local rule did nor permit a 
party who opposes a motion to apply for 
oral argument. While the defendants in 
Dredge [who moved for summary judg- 
ment] requested oral argument, the court, 
in granting the summary judgment mo- 
tions, assumed defendants would not bene- 
fit from oral argument and therefore held 
none. Since the plaintiff had not, and could 
not under the local rule, apply for oral 
argument, its interest in having oral argu- 
ment was not brought to the attention of 
the court. In reversing the summary judg- 
ment because of the district court's failure 
to permit oral argument, the Dredge court 
stated: 


Rules 56(c), 78 and 83, read together, autho- 
rize district courts to provide by rule that a party 
desiring oral argument on a motion for sum- 
mary judgment must apply therefor, in the ab- 
sence of which oral argument will be deemed to 
have been waived. Such a local rule was in- 
volved, and upheld, in Bagby v. United States, 
8 Cir., 199 F.2d 233. But, in view of the language 
of Rule 56(c), and having in mind that the grant- 
ing of such a motion disposes of the action on 
the merits, with prejudice, a district court may 
not, by rule or otherwise, preclude a party from 
requesting oral argument, nor deny such a re- 
quest when made by a party opposing the mo- 
tion unless the motion for summary judgment 
is denied. 338 F.2d at 461-62 (footnotes omitted). 


This same issue has been addressed by _ contention that he was improperly denied a 
the First and Eighth Circuits, but not with —_ hearing on the summary judgment motion. 
the same reasoning. The court emphasized that since the owner 

In Parish v. Howard, 459 F.2d 616 (8th had failed to request oral argument, the 
Cir. 1972), the Eighth Circuit affirmed the district court was justified in holding 
entry of a summary judgment against a _none.'? After noting that “(t}here is no con- 
plaintiff who had unsuccessfully requested _stitutional right to oral argument on a 
oral argument. While acknowledging that summary judgment motion,” the court spe- 
ordinarily it is appropriate to grant oral cifically refused to decide whether, if the 
argument before rendering summary judg- owner had requested oral argument, Rule 
ment, the court found it was not error to 56(c) would have required the district court 
deny oral argument where the case was to grant it as the Ninth Circuit held in 
relatively uncomplicated, it clearly ap- Dredge. 
peared the only issue was one of law, and Hence, while there may not be a right to 
the briefs sufficiently set out the legal oral argument, the question is whether oral 
arguments. After noting that neither party argument, in limited situations, could pro- 
complied with the local requirement that mote the “just, speedy, and inexpensive de- 
“cause be shown” for oral argument, the _termination™ of actions, as contemplated 
court gratuitously rejected the plaintiff's | by Federal Rule |, without a corresponding 
contention that Dredge makes oral argu- breakdown in the judicial machinery due to 
ment mandatory in allsummary judgment __ increased workload. 
hearings if not waived. 

Similarly, in United States v. One 1974 Just, Speedy and Inexpensive 
Porsche 911-S Vehicle Identification No. Determinations? 
9114102550, 682 F.2d 283 (Ist Cir. 1982), In considering the validity or efficacy of 
the First Circuit affirmed the summary _ local rules of court, one must of necessity 
judgment of forfeiture entered against an examine the basic purposes underlying the 
automobile owner, rejecting the owner's Federal Rules of Civil Procedure. Courts 
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have identified some of the purposes of the 
federal rules as being to administer justice 
through fair trials (avoiding the use of sum- 
mary dispositions of cases, though neces- 
sary On occasion),'‘ to get away from some 
of the old procedural booby traps which 
common law pleaders could set to prevent 
unsophisticated litigants from ever having 
their day in court,'5 and to bring about uni- 
formity in the federal courts by getting 
away from local rules, especially in matters 
relating to the administration of legal 
proceedings.'* The purposes of the federal 
rules are also clearly expressed in Rule I, 
which commands that the federal rules 
“shall be construed to secure the just, 
speedy, and inexpensive determination of 
every action.” More than 20 years ago the 


Supreme Court of the United States opined — 


in Foman v. United States, 371 U.S. 178 
(1962), that, given the very language of 
Rule |, it was “too late in the day and en- 
tirely contrary to the spirit of the federal 
Rules of Civil Procedure for decisions on 
the merits to be avoided on the basis of 
. . Mere technicalities.”'’ Hence, the spirit 
of the federal practice is to accord substan- 
tial justice over mere technicalities,'* and 


to construe the rules of procedure so as to 
do substantial justice.'? 

Measured against these standards, the 
local rules of Florida's federal district 
courts dispensing with oral argument and 
having motions decided solely on the basis 
of papers run afoul of the “inexpensive” 
command of Rule |. There is no question 
but that the cost of litigating a matter in 
one of Florida’s federal courts is substan- 
tially greater to the parties than prose- 
cuting or defending a comparable action in 
state court because of the written memo- 
randa required in federal court. However, 
in view of the complexity of contemporary 
life and the nature of the legal issues federal 
courts are frequently called upon to decide, 
there is clearly a need and place for the 
written word. The written memorandum is, 
therefore, here to stay. 

Yet, in the absence of some established 
mechanism, codified in the form of a local 
rule, permitting oral arguments and hear- 
ings On certain motions, under limited cir- 
cumstances, litigants and lawyers will con- 
tinue to experience a number of significant 
problems which are contrary to Rule I's 
command that actions be determined in a 
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“just” and “speedy” manner. Some of the 
more significant problems are: (1) delay in 
the disposition of motions, sometimes for 
months or longer, because of docket con- 
gestion and, occasionally, unintended in- 
attention; (2) indefinite delay in the prog- 
ress of actions because opposing counsel 
have the opportunity to take positions on 
paper which they would be reluctant and 
perhaps unwilling to urge on a federal judge 
in person; and, (3) the erroneous disposition 
of motions, sometimes case dispositive, made 
without the benefit of oral argument, thus 
denying a litigant a day in court with the 
only hope being that the amount in contro- 
versy will justify the cost of an appeal to 
correct the error. Many lawyers view oral 


‘argument as a unique opportunity to 


respond to questions troubling the court, 
which, if known to counsel, can be satis- 
factorily answered. This not only promotes 
“correct” decisions, but may also produce 
faster decisions by resolving questions 
which the court, without counsel's input, 
wrestles with alone. 

An example, unfortunately all4oo0 com- 
mon, can illustrate some of the problems 
outlined above. This example applies to 
parties asserting what they believe to be 
meritorious claims. The party may be a 
plaintiff or sometimes a defendant/coun- 
terclaimant who lost the race to the court- 
house. For simplicity, but without any 
negative connotation intended, the party 
opposing the claim is referred to as the 
defendant. In this example, a defendant 
can move to dismiss and, while the motion 
is “under advisement,” interpose blanket 
objections to discovery with the hope it will 
take months for the preparation, filing and 
determination of a motion to compel. 
These actions indefinitely delay discovery 
and any further prosecution of the case. 
While these sanctions available under 
Federal Rules 11 and 26(g), and the in ter- 
rorem effect of 28 U.S.C. §1927, may deter 
some such dilatory conduct, there is 
nothing quite like having to look a federal 
district court judge straight in the eye to 
make an attorney “somewhat” reasonable. 

Meanwhile, without oral argument on 
the defendant’s motion to dismiss, the 
court has no opportunity, prior to formal 
determination of the motion, to let counsel 
know the matters of concern to the court. 
The federal district court judges in Florida 
would surely concede that occasionally the 
colloquy of oral argument assists the court 
in focusing its analysis and, sometimes, 
corrects a misunderstanding engendered 
by the parties’ briefs. Thus, continuing 
with the example, the motion to dismiss 


{ 
| 
: 
4 
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‘could be granted in error, without any of 
the benefits of oral argument. Thereafter, 
if counsel is unable (consistent with 
Federal Rule I1's obligations or because 
of the current state of the law) to replead 
and state a cause of action, the case is over. 
Given the “nonargument calendar” and 
“affirmance without opinion” rules of the 
United States Court of Appeals for the 
Eleventh Circuit, see Rules 23 and 25, and 
the Supreme Court of the United States’ 
tendency to deny the overwhelming ma- 
jority of certiorari petitions without writ- 
ten opinions, this plaintiff and his claim 
can proceed through the entire federal 
system without ever seeing a judge or 
justice and without receiving anything 
more than a short memorandum order and 
opinion of a district judge dismissing the 
action. It seems only fair that somewhere in 
the federal system private civil litigants 
and their counsel should have their day in 
court. The question is how. 


A Proposal 

Admittedly, most federal courts around 
the United States do not permit oral argu- 
ment’ or refer many nondispositive mo- 
tions to magistrates.?! But United States 
magistrates, for the most part, have neither 
the time, resources, or experience in civil 
matters to consider and decide the type of 
motions for which civil litigants and their 
counsel want oral argument. Additionally, 
a party dissatisfied with a magistrate’s rul- 
ing can, in many instances, seek appellate 
review by the district court, thereby adding 
another layer of procedure and mass of 
papers to what is already considered by 
many to be an overworked bench. The 
solution should be a local rule regarding 
oral argument on motions designed to 
satisfy two competing interests: (1) the 
interest of the litigant and counsel in 
having their day in court, with an expedi- 
tious and relatively inexpensive determina- 
tion of the case on the merits; and (2) the 
interest of the judicial system in providing 
justice in a fair and efficient manner, taking 
into account budgetary constraints and 
limited physical and human resources. 
Both interests may be served if the courts, 
by action, let it be known that the sanctions 
available under Federal Rules | | and 26(g), 
as well as 28 U.S.C. §1927, will be imposed, 
and if oral argument is mandatory only in 
the following situations: 

1. Case dispositive motions resulting in 


ultimate determinations, with prejudice, of 


the case. For example, if the court was in- 
clined to grant a motion to dismiss or for 
judgment on the pleadings, with prejudice, 


the party opposing such a motion should 
have a chance to present oral argument to 
the court. The same would be true for a 
summary final judgment. The presentation 
of oral argument in this situation is con- 
sistent with the Ninth Circuit's holding in 
Dredge Corp. v. Penny, 338 F.2d 456 (9th 
Cir. 1964), and would also be of value to 
the court in avoiding erroneous decisions 
made without the benefit of oral argument. 
Moreover, if litigants and lawyer could 
hear some of the judge’s thinking, and not 
just read the cold written word of an order, 
more cases may settle and fewer nonmeri- 
torious appeals may be taken. 

2. Motions to compel or for a protective 
order. Most, if not all, motions of this type 
can be disposed of after a short hearing set 
within a week to 10 days after the issues 
have been briefed. In this way, a party 
cannot indefinitely delay discovery by 
making blanket objections and hoping it 
will take several months for the proponent 
of the discovery to prepare and file a 
motion to compel, and for the court to 
make a ruling. Similarly, motions for pro- 
tective order require prompt action. 
Having such disputes brought before the 


court by hearing will result in a tremen- 
dous savings of time and, if the matter is 
not fully briefed, money as well. From the 
court’s perspective, there can be a great 
savings of time by permitting argument on 
such motions. Rather than having both a 
law clerk and the judge study the parties’ 
papers, read all the cases, and labor over a 
well-reasoned and comprehensive opinion, 
the court can conduct a short hearing after 
briefly familiarizing itself with the issues. 
Counsel's oral presentation will focus the 
court's thinking and place emphasis where 
necessary. The court can orally announce a 
ruling from the bench, and enter a 
summary order thereafter making 
reference to the reasons stated at the 
hearing. Of course, counsel might need to 
provide a court reporter if the court's 
official reporter was too busy to transcribe 
such a hearing. 

3. Any motion pending and fully briefed 


Jor a period of 90 days without any 


determination by the court. This is nothing 
more than a dead-man’s switch, and 
ensures that if the court has not ruled, for 
whatever the reason, on a motion pending 


for 90 days, the parties can appear before 
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the judge and get a determination so the 
case can proceed. 


Conclusion 

While the above proposal may be met by 
some with resistance and objections, hope- 
fully it will at least precipitate or, as in the 
case of the Southern District of Florida, 
promote the continuation of a dialogue 
among the -bench, bar, and interested 
members of the public. Clearly, such 
discussions and cooperation can only serve 
to improve the administration of justice in 
the State of Florida. BJ 


'On August 23, 1983, the United States Ju- 
dicial Conference Advisory Committee on Civil 
Rules proposed amendments to Fep.R.Civ.P. 
45, 52, 68 and 83. See 52 U.S.L.W. 2144 (Sept. 
13, 1983). At the time this article was written, 
public hearings on the proposed amendments 
were scheduled for January and February of 
1985, and written comments had been requested 
for submission by March |, 1985. Assuming 
Supreme Court approval and congressional ac- 
quiescence, those amendments could go into 
effect as early as the summer or fall of 1985. 

*Bonner v. Adams, 734 F.2d 1094, 1098 (5th 
Cir. 1984), citing, Lance, Inc. v. Dewco Services, 
Inc., 422 F.2d 778, 784 (9th Cir. 1970). 
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3C/. Bonner v. Adams, 734 F.2d 1094, 1098- 
99 (Sth Cir. 1984) (under 28 U.S.C. §§2071 and 
2075, local bankruptcy court rules must be pro- 
cedural and cannot abridge, enlarge, or modify 
any substantive right). See also 7 J. Moore, J. 
Lucas & K. Sinccair, JR. MooRES FEDERAL 
PRACTICE 983.03 (2d ed. 1984); 12 C. WriGHT & 
A. MILLER, FEDERAL PRACTICE & PROCEDURE 
§§3153, 3154 (1973). 

While the validity of many local rules has been 
questioned, see, e.g., General Local Rule 9(g) of 
the United States Court for the Northern District 
of Illinois and the Federal Rules of Civil Pro- 
cedure: Are They Consistent?,9 J. MAR. J. PRAC. 
& Proc. 923 (1976), few have been declared in- 
valid. See McCargo v. Hedrick, 545 F.2d 393 
(4th Cir. 1976) (local rule relating to pretrial pro- 
cedure was inconsistent with the Feb. R. Civ. P. 
16 and therefore void). See also Pretrial Confer- 
ence: A Critical Examination of Local Rules 
Adopted by Federal District Courts, 64 Va. L. 
Rev. 467 (1978). 

4At the time this article was scheduled to go 
to press, the Southern District of Florida had 
scheduled a public hearing for March 13, 1985, 
to receive comments on proposed amendments 
to the local rules of the Southern District. One 
of the proposed amendments under considera- 
tion provided for written requests for oral argu- 
ment and, in limited circumstances, mandatory 
oral argument. 

5Similar exceptions to the memoranda re- 
quirement have been proposed in the Southern 
District. See note 4, supra. 

*Accord Ferrell v. Busbee, 91 F.R.D. 225 


Ga. 1981). 


7The Southern District presently has under 
consideration an amendment to Rule 10 A which 
permits 30-page memoranda on case dispositive 
matters, such as motions to dismiss and for sum- 
mary judgment. See note 4, supra. 

*One of the proposed amendments to the 
Southern District's Rule 10 C would enlarge the 
response time from five to 10 days. See note 4, 
supra. 

*See N.D.Fia. RULES 6(A), (C); M.D. FLa. 
Rue 3.01(b); S.D. Fi.a. Runes 10 A,C. Clearly, 
there may be matters which a movant cannot an- 
ticipate as being significant or being raised by the 
opponent. Such matters can only be placed be- 
fore the court in the movant’s reply to the op- 
ponent’s responsive brief. See, e.g., Harris v. 
Siegel. 438 F. Supp. 510, 513 (S.D. Fla. 1977) 
(affidavit attached to petitioner's reply memo- 
randum after respondents filed their papers in 
Opposition to petitioner's summary judgment 
motion). If motions are to be decided without 
the benefit of oral argument, then clearly local 
rules should expressly provide for a reply 
memorandum by a movant. Such a provision is 
currently under consideration by the Southern 
District. See note 4, supra. About a hall-dozen 
district courts around the country permit such 
reply memoranda by local rule. See, e.g., N.D. 
Miss RULE G-8.7; D.N.M. Rute 9 f. 

Bonner v. Adams, 734 F.2d at 1098-99 (Sth 
Cir. 1984); Smith v. Ford Motor Co., 626 F.2d 
784, 796 (10th Cir. 1980), cert. denied, 450 U.S. 
918 (1981); cf: Biby v. Kansas City Life Ins. Co., 
629 F.2d 1289, 1293 (8th Cir. 1980) (agreement 
of counsel to extend time for filing complaint 
previously dismissed, which did not comply with 
local rule expressly providing that such agree- 
ments would not be effective unless approved by 
the court, did not constitute valid extension of 
time within which to refile complaint); Mar- 


tinez v. Thrifty Drug & Discount Co., 593 F.2d 
992, 994 (10th Cir. 1979) (upholding validity of 
local rule authorizing court to impose jury costs 
against parties and counsel for failing to notify 
clerk of dismissal of case before 12 noon of the 
last business day preceding the time when the 
action is scheduled for trial). 

'tBonner v. Adams, 734 F.2d at 1102 (Sth Cir. 
1984): Smith v. Ford Motor Co., 626 F.2d at 
796 (10th Cir. 1980), cert. denied, 450 U.S. 918 
(1981). See also Miranda v. Southern Pacific 
Transp. Co., 710 F.2d 516, 521 (9th Cir. 1983). 

'2The local rule at issue in Woodham was, 
therefore, similar to the local rules presently in 
force in the Middle District of Florida, see M.D. 
Fia. RULES 3.01(a), (b), (d). 

'\ Accord Dayco Corp. v. Goodyear Tire & 
Rubber Co., 523 F.2d 389, 391, 392 (6th Cir. 
1975) (district court did not err in failing to af- 
ford oral argument to the parties on summary 
judgment motions because no party requested 
it). 

'4Surowitz v. Hilton Hotels Corp., 383 U.S. 
363, 373 (1966) (Black, J.). 

'SId. 

'6Lumbermen’s Mutual. Casualty Co. v. 
Wright, 322 F.2d 759, 764 (Sth Cir. 1963) 
(Wisdom, J.). 

'7At issue in Foman was whether an appel- 
lant’s second notice of appeal was effective so as 
to require review of a judgment of dismissal. The 
appellant had filed an initial notice of appeal 
from the judgment of dismissal and then moved 
to vacate the judgment and to amend the dis- 
missed complaint. Ultimately, appellant filed a 
second notice of appeal which failed to specify 
the appeal was taken from the judgment as well 
as from the orders denying the motions to vacate 
and amend. 

'*Hartley & Parker, Inc. v. Florida Beverage 
Corp., 348 F.2d 161, 163 (Sth Cir. 1965). 

'’ Lawhorn v. Atlantic Refining Co., 299 F.2d 
353, 357 (Sth Cir. 1962). 

*Less than 10 districts with local rules ad- 
dressing the subject of oral arguments give liti- 
gants an absolute right to such hearings. Ap- 
proximately 30 disticts have local rules similar 
to the Northern and Middle Districts permitting 
the parties to request oral argument but making 
it discretionary with the court. An equal number 
of courts have, by local rule, made it perfectly 
clear that there is a presumption against oral 
argument and in favor of deciding matters on the 
parties’ papers. 

2! See, e.g., N.D. FLA. RULES 24-27; M.D. FLA. 
RULES 6.01-6.05; S.D. FLA. MAGISTRATE RULES 
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Family Law 


Imputing Income: Proving the Unprovable 


Traditional means of proving a spouse’s ability to pay may be insufficient proof in cases involving self- 
employed spouses since they have the ability to control and regulate their income. 


The woman sat pensively in her lawyer's 
office, sweeping her newly frosted hair off 
the top of her sequined Italian knit sweater. 
She lifted her hand which supported a 
Rolex watch with a diamond dial and 
pouted, “I just don’t understand how we 
traveled first class to Europe since our fifth 
anniversary and our kids went to private 
school, and now your'e telling me that I 

should borrow money to keep the electricity 
on.” 

The lawyer looked away and calmly 
sifted through the papers in front of him, 
and said, “I'm sorry but your husband's 
produce market shows only enough income 
to justify the mortgage and car payments.” 

The foregoing scenario is not uncommon 
or new. The methods for handling the 
situation, however, need to be improved. 
The focus of this article is to suggest a new 
way of handling an old problem—imputing 
income to self-employed spouses where, on 
paper there does not appear to be sufficient 
funds to go around but, in reality, plentiful 
funds are available. 


The Problem—Proving Ability to Pay 

Lawyers traditionally prove a spouse’s 
ability to pay through testimony of the 
parties and documents, such as tax returns 
and financial affidavits supplied by the 
payor/spouse. In cases of self-employed 
spouses, however, such testimony and 
documents will not be enough. 

Self-employed spouses, in contrast to 
salaried employees, have the ability to 
control and regulate their income. Their 
testimony, tax returns, and business records 
accordingly may not reflect their true 
earnings, earning capability and net worth. 
In cases involving self-employed spouses, it 
is consequently essential to use accountants 
at various stages of the proceedings to 
prepare your case adequately and prove the 
spouse’s ability to pay. 


by Jane L. Estreicher and Gerald I. Kornreich 
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Case Law—Iimputing Income by 
Reference 


Florida courts have long recognized that 
income can be imputed to self-employed 
spouses by inferring what had to be earned 
in order to maintain the standard of living 
of the parties. 

Commencing in the early 1950's, the 
Florida Supreme Court in McRae v. 
Mc Rae, 52 So.2d 908 (Fla. 1951), held that 
the husband could draw an additional $150 
per month from his hardware store and 
affirmed the award which exhausted the 
husband’s entire claimed income. The 
husband contended that he only had an 
income of $150 per month from the salary 
which he paid to himself. The husband 
further claimed that despite gross sales of 
$17,581.09 for 1949 and almost $6,000 for 
the first six months of 1950, his business 
had been operating at a loss for a period of 
eight years since it had been established. 
The Supreme Court focused on the 
husband’s ability to control and regulate 
his income and agreed with the trial court 
that the husband’s operating at a loss “just 
didn’t add up.” The courts apparently 
assumed that the husband would not stay 
engaged in a business that was continuously 


losing money and imputed additional 
income sufficient to maintain his family. 

The Florida Supreme Court in Garfield 
v. Garfield, 58 So.2d 166 (Fla. 1952), 
further upheld a temporary support award 
of $100 per week. The wife, in this case, 
testified that her need was $100 per week, 
and the husband’s income was $350 per 
week the last time she was aware of it. The 
wife further presented evidence that the 
husband had interests in and was treasurer 
of an air conditioning supply company and 
traveled around the country on business 
and pleasure in his private plane. The 
husband put on no evidence to rebut the 
wife’s claims. In affirming the temporary . 
award of $100 per week, the Supreme 
Court opined that when a condition is 
shown to exist by uncontradicted testimony 
a reasonable time before the testimony is 
given, the condition and ability will be 
presumed unless the contrary is shown. 
The court additionally clarified that if the 
condition and ability have changed, an 
explanation or answer must be given. The 
husband having shown nothing to the 
contrary, the Supreme Court chose to 
impute an income sufficient to meet the 
wife’s weekly needs based on the foregoing 
principles of law. 

Following the logic and reasoning of 
McRae, and Garfield, the Third District in 
Klein v. Klein, 122 So.2d 205 (Fla. 3rd 
DCA 1960), clearly examined the parties 
standard of living and upheld an award in 
excess of claimed income on the parties’ tax 
returns. Although noting that the husband’s 
income averaged $3,000 per year on the 
returns, the court emphasized that the 
parties annual expenditures on the home 
and living expenses exceeded $8,000 per 
year over the last eight years and that the 
source of the extra income was not ex- 
plained by the husband. The court conse- 
quently held: 


Where the head of a family by supplying money 
over a period of years establishes and maintains 
a standard of living ona certain financial level, it 
may be inferred in the absence of a sufficient 
showing to the contrary, that he has a source of 
income or financial status sufficient to enable 
him to continue to maintain his spouse in 
substantially the same manner of living. 


The Third District accordingly by in- 
ference imputed an income to the husband. 

Following Klein, the Third District in 
Massey v. Massey, 205 So.2d 1 (Fla. 3rd 
DCA 1967), reversed and remanded an 
increase in the amount of alimony, child 
support, and fixed expenses to be paid. The 
Court, however, here portrayed the difficult 
problem of having to support two house- 
holds: 


The records reflect several things with regard to 
the needs and abilities of the parties. The first is 
that, like most Americans in similar situations, 
they were living somewhat beyond their means, 
and yet they had not accumulated a large 
backlog of debts. It seems to be fairly well 
established that the monthly expenses of running 
the house ranged between $1,300 and $1,400 per 
month. This did not include the personal ex- 
penses of the husband. The husband has 
demonstrated the ability to maintain this family 
at that economic level while living together as a 
unit and the cost of providing such a standard 
will not diminish much by reason of his absence 
from the home. Most of the expenses of main- 
taining the home will remain at almost the same 
level. Nevertheless, it would be foolhardy to 
assume that he could and unjust to require him 
. to maintain precisely that standard. It is difficult 
enough to stretch one income to provide one 
home and next to impossible to expand it to a 
degree to where it can provide two homes on the 
same standard as the joint home was established. 


By requiring an increase in the award of 
$600 to $750 per month and payment of 
additional child rearing expenses, the Third 
District demonstrated the fine balancing 
act which must be done in certain cases 
even when imputing income. 

The Second District, citing Klein and 
Massey, in Preston v. Preston, 216 So.2d 


31 (Fla. 2nd DCA 1968), also required an 
increase in alimony to be paid to the wife 
and focused on the husband’s ability to 
control and regulate his earnings as in 
McRae. Noteworthy are the facts set forth 
by the court that the husband was the sole 
owner of his corporation and in effect set 
his own salary; that the parties had main- 
tained a high standard of living after the 
parties’ separation although the wife was 
unable to do so. The Second District 
apparently believed that additional income 
should be imputed to the husband com- 
mensurate with his previous ability to 
maintain the wife’s standard of living, 
balancing the husband’s need to maintain 
himself. 

In Bucci v. Bucci, 350 So.2d 786 (Fla. 3rd 
DCA 1977), the Third District, as in Klein, 
imputed income to a self-employed spouse 
where the standard of living was maintained 
beyond that which was claimed. The 
husband, in this case, owned a paint and 
auto body shop which was operated on a 
cash basis. Although the husband had no 
credit history and had no debts, he had 
accumulated a number of parcels of real 
estate, all of which were free of encum- 
brances. During the last years of the mar- 
riage the parties maintained a high standard 
of living and the husband continued to 
maintain the wife after the parties’ sepa- 
ration. The trial court required the husband 
to pay the wife $750 per month support, 
and the husband claimed that the award 
was not justified by the evidence. The Third 
District, although finding that the parties’ 
joint income tax returns did not justify the 
award, affirmed and stated : 

[T]here is evidence in the record which the trial 
judge obviously believed, that the husband had 
available other resources. This evidence is rea- 
sonable because of the relatively high standard 


of living that the parties have enjoyed in the last 
few years. We have previously had occasion to 


point out that where a husband has seta 
standard of living different from his ledger sheets 
and has maintained that standard over a period 
of time, the court is justified in holding he has 
funds which are not visible. 


Most recently, the Third District in 

Anderson v. Anderson, 451 So.2d 1030 
(Fla. 3rd DCA 1984), upheld the trial 
court’s award of permanent periodic ali- 
mony of $2,333 per month which the 
husband claimed only left him with 
approximately $5,000 per year to support 
himself and his minor son. The wife, citing 
Bucci, on appeal urged that there was 
evidence showing the husband had funds 
which were not visible. Although not clear 
from the Third District’s opinion, the record 
indicated that the husband had filed four 
different financial affidavits, showing a 
substantial reduction of debts despite his 
claim deficit of income over expenses. The 
Third District in holding that the award of 
permanent alimony did not constitute an 
abuse of discretion based on the record and 
the detailed findings of fact and conclusion 
of law, commented on the order of the trial 
judge: 
The trial court’s order states that the court 
carefully watched and listened to the parties and 
their witnesses, carefully examined all exhibits 
offered in evidence and considered all argument 
of counsel, and used common sense in deciding 
that which is the duty of the court to determine. 
It concluded that the financial affidavits filed by 
[the husband] appear not to reflect truly his 
income nor his capacity to earn, nor his true 
present net worth. 

Although there were no specific findings 
of the husband’s income and net worth 
contained in the order, the trial court 
obviously imputed the financial status to 
the husband sufficient to care for his wife of 
many years. 


Assisting the Trier of Fact 
If the ability to pay of the self-employed 
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spouse is not proved by competent evidence, 
the result will be reversed on appeal. The 
trial judge cannot merely tell a spouse to 
work if there is no or insufficient evidence 
that the spouse has demonstrated such 
earning capacity in the past. 

In Wolfman v. Wolfman, 344 So.2d 893 
(Fla. 4th DCA 1977), however, the trial 
judge did just that and told the husband: 


Well, sir, you're going to have to earn it, sir. 
You're capable of earning more that you're 
showing. You've earned more than you're 
showing; you're capable of earning more than 
you're showing; and if she comes back and shows 
me you're earning more, I’m going to give them 
more. I think right now you have to earn a little 
more just to maintain yourself, but I think you're 
capable of doing that, sir. 


The Fourth District, based on the evi- 
dence that the husband had shown no 
willfulness, fraud or deceit as to his earn- 
ings, held that the trial judge’s comments 


showed that the husband did not have the 
ability to pay and reversed the support 
award. 

In Sokol v. Sokol, 441 So.2d 682 (Fla. 
2nd DCA 1983), the Second District like- 
wise reversed the amounts of alimony and 
child support as excessive and additionally 
vacated a contempt order issued for the 
husband’s failure to comply with the pro- 
visions of the final judgment. Although 
finding that the husband was unemployed 
at the time of the final hearing and the 
monthly awards were based on imputation 
of income, the Second District held that 
there was no evidence that the husband was 
readily employable at his former income 
level. (See Desilets v. Desilets, 377 So.2d 
761 (Fla. 2nd DCA 1979), to the contrary 
where income was imputed commensurate 
with what the spouse had previously 
earned.) 

Moreover, to achieve a result that will 
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stand up on appeal, it is necessary to 
protect the trial court and urge a position 
that is supported by the record and relevant 
case law. This can be accomplished by 
submitting a memorandum of law and/ora 
proposed final judgment. 

To further avoid expense, delay, and 
judicial labor, with respect to appeal and 
future modification, it is also necessary to 
urge the trial court to make findings as to 
the spouse’s income, earning capability, 
and net worth. Although the First District 
in Evans v. Evans, 443 So.2d 233 (Fila. Ist 
DCA 1983), in a footnote, clarified that 
F.S. Chapter 61 does not require findings, 
such findings are highly recommended, 
particularly when a spouse’s salary is in 
dispute. The Third District, by footnote 
citing Evans in Anderson, appears to 
concur. Once a divorce is litigated, you 
should not have to relitigate the facts on 
remand or on modification! 


Use of Accountants— 
The Interdisciplinary Approach 

As can be discerned from the foregoing 
discussion and suggestions, the cases in- 
volving self-employed spouses become 
more difficult and complex to prove in 
today’s sophisticated business world. An 
accountant should be consulted to advise 
you and your client from the very beginning, 
particularly when income is unreported. 

Prior to initiating an action on behalf of 
your client, you should have the accountant 
advise you as to the propriety of your 
client’s claims and the ramifications, if any, 
of the innocent spouse rule. You and your 
client should also confer with the account- 
ant prior to the filing of a petition or 
counterpetition for dissolution of marriage 
for purposes of information gathering so 
that a request for production can be filed 
with the pleading. Although a client may 
not initially have the funds to retain an 
accountant for purposes of being an expert 
witness, the client should be able to pay for 
the expense of consultation. 

The reason for filing a request for pro- 
duction simultaneously with a petition or 
counterpetition is to expedite the acquisi- 
tion of necessary evidence for a temporary 
relief hearing, or to facilitate a speedy and 
safe settlement. You will be irreparably 
harming your client’s case if you go to a 
temporary hearing without the essential 
documentation since you have no means of 
proving the spouse’s ability to pay. You 
may consequently lose your first battle and 
create absolutely no incentive for nego- 
tiation and settlement. 

The request that is filed should be tailored 


= 


to your case and the spouse’s business. This 
will eliminate duplicitous discovery and let 
the spouse know that you know what he 
thinks only he knows. A cagey request may 
make a spouse concealing assets think 
twice about rushing to litigate and, at a 
minimum, open the door for negotiation 
and settlement. 

An appropriate request will also provide 
you with documentation that can be re- 
viewed with the accountant prior to the 
taking of depositions. The accountant can 
then instruct you on the questions that 
should be asked, so that time and energy is 
not wasted. Discovery builds on discovery, 
and there is no sense in taking depositions 
without first properly reviewing documents 
and conferring with the accountant. 

In the event the spouse fails to produce 
the documents prior to a temporary hear- 
ing, a motion to compel discovery can be 
heard in lieu of the hearing. By informing 
the court at the time of the temporary 
hearing that you could proceed, but for 
being restrained from discovering the evi- 
dence, you have suggested that something 
is being held back. You then have the 
court’s ear that something is being con- 
cealed and that is what your case is all 
about—funds which are not readily visible. 

After discovery has been received, you 
will then have to decide with the accountant 
whether you have sufficient documentation 
to settle the case or whether further inves- 
tigation is warranted. It is essential in cases 
involving self-employed spouses that you 
have all the documentation, and an 
accountant to interpret same prior to 
settling since tax returns and self-serving 
financial affidavits alone will not do. If you 
do not know what the spouse earns, you 
may be committing malpractice and setting 
your client up for hardship in a future 
modification proceeding. 

If you determine that funds are required 
to investigate the spouse’s financial status, 
the accountant who is involved from the 
inception can help you gain an award of 
suit money. Through live testimony of the 
accountant, you can begin to paint a picture 
to the court of what is involved in proving 
this particular spouse’s ability to pay. 

If the court is unwilling to entertain your 
motion for suit money, you may then 
alternatively suggest that the court appoint 
a special master, who is an accountant, to 
make an investigation of the parties’ finan- 
cial status and the spouse’s business. You 
may further suggest that the cost of the 
special master be assessed against either 
party at the time of the final hearing. 

Whether you will ultimately need the 


accountant to testify if the matter goes to 
trial depends on the nature and size of the 
case. You, as a lawyer, however, must be 
creative and determine whether you can 
use other types of witnesses to prove your 
point especially when both sides have re- 
tained accountants. 

There may be disinterested persons who 
will provide better and more interesting 
evidence that income is being derived where 
none appears. Waitresses of a restaurant, 
models of a casting agency and suppliers of 
a grocery store may certainly demonstrate 
additional income not reflected on prof- 
fered ledger sheets and tax returns. 

There is no harm in getting a judge 
interested in your case! Experts may battle 
and go onat length with data and statistics, 
but a bun seller to a hot dog stand owner 
really cuts the mustard. 


Imputing Income Not Sexist 

Imputing income applicable to both 
spouses. Although case law has treated the 
husband as: the self-employed spouse to 
whom income should be imputed, it would 
be naive to believe that such is always the 
case. More likely than not, women will 
appear in appellate decisions who have 
socked away funds from their own busi- 
nesses and be required to pay alimony and 
child support. 

The Second District in the recent decision 
of Buchard v. Buchard, 455 So.2d 625 (Fla. 
2nd DCA 1984), has already commenced 
setting the trend by affirming a lump sum 
award of $250,000 to a 55-year-old husband 
and by requiring that an amended final 
judgment be entered reserving jurisdiction 
to award the husband permanent periodic 
alimony. The parties had been married for 
30 years and were supported by the 
husband’s salary as a high level executive. 
The husband was earning $60,000 a year as 
a consultant under a contract which would 
expire December 1, 1985. Thereafter, his 
income would be reduced to $28,000 per 
year after taxes. The wife was independently 
wealthy and had a substantial income since 
she had been able to accumulate and 
reinvest her income, having been supported 
by the husband. The Second District 
accordingly found that the wife had the 
ability to pay. 

Moreover, the income wives derive from 
their self-employment and their business 
activities of making gift baskets, giving 
parties, painting pictures, creating jewelry, 
and selling cosmetics must be counted for 
purposes of awarding support and for 
determining exactly who is the innocent 
spouse. 


Conclusions 

It is impossible to treat all types of self- 
employed spouses and their various busi- 
ness associations in one article. The limited 
scope of this article, however, should famil- 
iarize you with the concept of imputing 
income through an interdisciplinary 
approach and create a new response to the 
end of an old scenario. 

The man sat nervously in his lawyer’s 
office wiping his sweaty palms on his fruit- 
stained trousers. He lifted his hand which 
supported a diamond-faced gold Rolex 
and fumed, “She never imputed income to 
me when we lived together.” 

The lawyer raised her hand and passed 
the husband’s tax return to him and firmly 
stated, “She didn’t have to; she was too 
busy spending it.” B) 
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Criminal Law 


Immigration Primer for the Criminal Defense Lawyer 


by Benedict P. Kuehne and John M. Kiernan 


Criminal defense lawyers have an obli- 
gation to provide clients with the best 
defense under the law. To meet this obli- 
gation, we must adequately prepare every 
case.'! We have a duty “to represent our 
clients zealously within the bounds of the 
law,” as noted in ABA Model Code of 
Professional Responsibility EC 7-1. To 
provide a quality defense to an alien 
criminal defendant, a lawyer must be famil- 
iar with basic principles of immigration 
law. The effective practice of criminal law 
on behalf of the alien criminal defendant 
requires a lawyer to understand the rami- 
fications that certain convictions, sentences, 
and sentencing techniques can have on the 
alien. Knowledge of immigration law prin- 
ciples provides the cri: inal defense lawyer 
not only with the bare necessities to repre- 
sent a client adequately, but also with the 
ability to meet creatively the daily chal- 
lenges of a criminal practice. 

This primer focuses on the preparatory 
aspects of advising a client of the potential 
impact of a criminal drug case on the 
client’s immigration status. In future 
articles, we will explore in some depth the 
relationship between criminal law and 
immigration law, and the alternatives 
available to defeat the client’s deportation, 
which is often a more severe consequence 
than a criminal conviction and sentence. 
Although there are many facets of immi- 
gration law which relate to the defense of 
an alien criminal defendant, this article will 
focus exclusively on crimes involving drug 
offenses and relief from deportation after 
conviction. 


Criminal Law and Deportation 

Too many criminal defense lawyers, in 
preparing cases, overlook the severe con- 
sequences of deportation as an additional 
punishment to any court-imposed sen- 
tence.? Deportation may create more hard- 
ship and suffering for the alien criminal 
defendant than actual incarceration. 

Immigration law has no tolerance for 


aliens involved in any way with narcotics or 
marijuana. Although the criminal justice 
system has softened its outlook with respect 
to personal possession of certain controlled 
substances, particularly marijuana, the 
immigration arena has not been so lenient. 
Indeed, many attorneys successfully defend 
a controlled substance case in the courts, 
only to “lose” in the immigration system. A 
specific provision of the Immigration and 
Nationality Act (the “Act”)—8 U.S.C. 
§1251(a)(11)—pertains to deportation of 
aliens who have been convicted of, or 
involved in, crimes involving narcotics or 
marijuana. A detailed examination of this 
statute should assist the defense lawyer in 
developing an understanding of the law in 
this area. 


Deportation for Drug Offenses 

Pursuant to 8 U.S.C. §1251(a)(11), an 
alien may be deported for certain offenses 
involving narcotic drugs and marijuana.3 
In pertinent part, that provision states: 


Any alien . . . shall upon the order of the 
Attorney General, be deported who. ..(11) is, or 
hereafter at any time after entry has been, a 
narcotic drug addict, or who at any time has 
been convicted of a violation of, or a conspiracy 
to violate, any law or regulation relating to the 
illicit possession of or traffic in narcotic drugs or 
marihuana, or who has been convicted of a 
violation of, or a conspiracy to violate, any law 
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or regulation governing or controlling the taxing, 
manufacture, production, compounding, trans- 
portation, sale, exchange, dispensing, giving 
away, importation, exportation, or the posses- 
sion for the purpose of the manufacture, pro- 
duction, compounding, transportation, sale, 
exchange, dispensing, giving away, importation, 
or exportation of opium, cocoa leaves, heroin, 
marihuana, any salt derivative or preparation of 
opium or cocoa leaves or isonipecaine or any 
addiction-forming or addiction-sustaining 
opiate. 


One of the most frequently litigated 
questions with regard to this statute is the 
definition of narcotic drugs. The federal 
definition of narcotic drugs prevails. For 
example, in Matter of Paulus, 11 1&N Dec. 
274 (BIA 1965), the defendant could not be 
deported for selling peyote. Peyote, a nar- 
cotic under state law, was not a narcotic 
under federal law. LSD is not a narcotic 
drug. Matter of Abreu-Semino, 12 1&N 
Dec. 775 (BIA 1968). However, all sub- 
stances listed in the Act and all derivatives 
of those substances are included within the 
meaning of narcotic drug. See, e.g., Matter 
of M, 9 1&N Dec. 181 (BIA 1961)(opium); 
Matter of McClendon, 12 1&N Dec. 233 
(BIA 1967) (demerol). 

The statute is strictly enforced. An alien 
may be deported for selling one marijuana 
cigarette. Van Dijk v. INS, 440 F.2d 798 
(9th Cir. 1971). Moreover, an alien con- 
victed of simple possession of marijuana is 
subject to deportation. See Will v. INS, 447 
F.2d 529 (7th Cir. 1971). However, a 
conviction for the mere use of narcotics 
cannot be a basis for deportation. Varga v. 
Rosenberg, 237 F.Supp. 282 (S.D.Cal. 
1964); see Matter of Sum, 13 1&N Dec. 569 
(BIA 1970). 

The statute requires that the alien’s con- 
viction be for “illicit” possession of narcotic 
drugs or marijuana. In discussing illicitness 
in reference to excludability of aliens due to 
convictions for narcotics or marijuana of- 
fenses, the courts and the Board of Immi- 
gration Appeals (BIA) have required that 
the alien must know that the article 
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possessed was a controlled substance. 
Pasquini v. INS, 557 F.2d 536 (Sth Cir. 
1977); Matter of Wolf, 16 1&N Dec. 125 
(BIA 1977); Matter of Lennon, 15 1&N 
Dec. 9 (BIA 1974), reversed on other 
grounds, 527 F.2d 187 (2d Cir. 1975).4 
Without proof of criminal knowledge as an 
element of the offense, the conviction 
cannot be used for immigration purposes. 

Trafficking in controlled substances, 
unlike possession, can serve as a basis for 
deportation even without a conviction. 
Therefore, when no conviction is involved, 
but only allegations of participation in 
controlled substances, the able defense 
lawyer must pursue all avenues to justify a 
contention of personal use.° 

Another aspect of the statute concerns 
addicts. An alien addict is deportable. 
Deportation is required even though the 
alien is now abstinent, never was involved 
in trafficking, was not responsible for his 
addiction, and may presently be a useful 
member of the community.® 


Relief from Deportation’ 

© Judicial Recommendation Against 
Deportation 

8 U.S.C. §1251(b)(2) provides in relevant 

part: 
The provisions of subsection 1251(a)(4) of this 
section respecting the deportation of an alien 
convicted of a crime or crimes shall not apply... 
(2) if the court sentencing such alien for such 
crime shall make, at the time of first imposing 
judgment or passing sentence, or within thirty 
days thereafter, a recommendation to the 
Attorney General that such alien not be deported, 
due notice having been given prior to making 
such recommendation to representatives of the 
interested state, the Service, and prosecution 
authorities, who shall be granted an opportunity 
to make representations in the matter. 

This section, to the hardship of many 
alien criminal defendants, is overlooked by 
many criminal defense lawyers. Moreover, 
it is apparent that some criminal defense 
lawyers are unaware of the possibility of 
deportation. For instance, in Edwards v. 
Florida, 393 So.2d 597 (Fla. 3d DCA), rev. 
denied, 402 So.2d 613 (Fla. 1981), an alien 
defendant moved to set aside his plea based 
on his counsel’s failure to advise him of the 
deportation consequences of a guilty plea. 
The court granted relief, finding that 
counsel’s failure to advise the alien criminal 
defendant of the deportation consequences 
of the guilty plea amounted to ineffective 
assistance of counsel. Since counsel had 
not given the defendant advice upon which 
he could make an informed, intelligent and 
conscious choice to plead guilty, the de- 
fendant’s plea was involuntary. 

The appellate court in Illinois reached 


the same result in an analogous case. In 
People v. Correa, 465 N.E. 2d 507 (Ill. App. 
Ist Dist. 1984), an alien who had entered a 
guilty plea to a cocaine offense in reliance 
upon his attorney’s erroneous advice that it 
would not affect his immigration status 
because his wife was a U.S. citizen was 
entitled to a vacation of his plea. Because 
he was induced to plead on the basis of his 
counsel’s incorrect assessment that depor- 
tation proceedings could not be brought 
against him, the court ruled that the de- 
fendant’s guilty plea was involuntary. 

By comparison, in Zinnanti v. INS, 651 
F.2d 420 (Sth Cir. 1981); the court refused 
to allow an alien criminal defendant to 
collaterally attack his state criminal con- 
viction, which was the basis for his depor- 
tation, on the grounds of ineffective 
assistance of counsel. Zinnanti’s lawyer 
similarly failed to advise the client that a 
guiity plea could result in deportation. 

The judicial recommendation against 
deportation is a powerful tool. The alien 
cannot be deported on the basis of the 
conviction for a crime of moral turpitude® 
once the recommendation against depor- 
tation has been made by the sentencing 
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judge. The recommendation is totally bind- 
ing and leaves no discretion in the Attorney 
General to deport. Santarelli v. Hughes, 
116 F.2d 613 (3d Cir. 1940). Defense counsel 
should, however, note that when the con- 
viction is a narcotics or marijuana offense, 
the recommendation has no effect." 

The judge has broad discretion with 
regard to issuing a recommendation against 
deportation. A judge’s refusal to recom- 
mend against deportation may be reviewed 
on appeal for abuse of discretion. United 
States v. Gonzales, 582 F.2d 1162 (7th Cir. 
1978). 

Although the purpose of the recommen- 
dation against deportation is to prevent the 
use of the underlying conviction to deport 
the alien under the Act, it also prevents the 
conviction from being used as a reason for 
not allowing the alien to receive a visa or 
entry into the United States. In addition, if 
the alien is seeking to adjust his status from 
that of a nonimmigrant to that of a perma- 
nent resident alien, the judicial recommen- 
dation against deportation can preclude 
the use of the underlying conviction as a 
negative factor in deciding the matter. 
Giambanco v. INS, 531 F.2d 141 (3d Cir. 
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1976); Matter of Gonzales, 16 1&N Dec. 
134 (BIA 1977). 

In seeking a judicial recommendation 
against deportation, defense counsel can 
persuasively argue the adverse effects of 
deportation to the criminal court. Several 
factors mitigate against deportation. First, 
deportation may devastate the family unit. 
Second, it may destroy any rehabilitative 
possibility. Third, deportation is an overly 
severe punishment when an alien has re- 
sided in this country for a long period of 
time. When a human being violates a 
criminal law, punishment may be in order, 
but rarely is the further indignity of perma- 
nent banishment from the resident country 
appropriate or warranted. Lastly, by re- 
moving the alien criminal defendant from 
the country, any chance of victim compen- 
sation is destro 

When a judicial recommendation against 
deportation is issued, there are two statu- 
tory prerequisites which must be followed. 
There must be timely notice to all interested 
parties and timely issuance of the recom- 
mendation. Without proper notice, the 


judicial recommendation is void. United 
States ex rel. Piperkoff v. Esperdy, 267 
F.2d 72 (2d Cir. 1959). Notice goes to INS 
and the prosecution. 8 U.S.C. §1251(b). 

INS has specific regulations regarding 
notification. 8 C.F.R. §241.1. Notice must 
be provided five days prior to the court 
hearing by either the court, a court official 
or counsel for the defense or prosecution. 
The district director having administrative 
jurisdiction over the place where the court 
is situated should receive the notice. 

The recommendation must be made “at 
the time of first imposing judgment or 
Passing sentence or within thirty days 
thereafter.” A recommendation after ex- 
piration of the 30-day period is ineffective. 
Marin v. INS, 438 F.2d 932 (9th Cir.), cert. 
denied, 403 U.S. 923, 91 S.Ct. 2238 (1971). 

Criminal defense lawyers can make use 
of the judicial recommendation as an im- 
portant ingredient in a plea bargain. Always 
remember, however, that timely notice and 
timely issuance of the recommendation are 
the important factors. 

© The Pardon 
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8 U.S.C. §1251(b) provides that: 

The provision of section (a)(4) of this section 
[deportation of an alien for moral turpitude 
crimes]. . . shall not apply (1) in the case of any 
alien who has subsequent to such conviction 
been granted a full and unconditional pardon by 
the President of the United States or by the 
governor of any of the several states. 

There are several conditions on the 
withholding of deportation by pardon. 
First, conditional pardons are not effec- 
tive. The pardon must be full and uncon- 
ditional. Therefore, a pardon conditioned 
upon good behavior is not effective. 
Lehman v. United States, 353 U.S. 685, 77 
S.Ct.:1022 (1957). Nevertheless, a pardon is 
effective if it is partially conditional and the 
condition has been fulfilled. Second, the 
executive department—President or gov- 
ernor—as opposed to the legislative branch, 
must grant the pardon. A state board 
acting under authority of a state constitu- 
tion, Matter of D, 7 1&N Dec. 476 (BIA 
1957), or a mayor acting pursuant toa state 
statute regarding the violation of local 
ordinances, may grant effective pardons. 
Matter of C.R., 81&N Dec. 59 (BIA 1958). 

© Youth Corrections Act 

A way of attacking the deportation ofan 
alien convicted of either a drug offense ora 
crime of moral turpitude is to argue that 
the alien’s conviction is not a cognizable 
conviction for immigration purposes. This 
is especially useful in situations involving 
drug offenses. Since a judicial recommenda- 
tion against deportation for drug offenses 
is not recognized, attacking the conviction 
may be the sole remedy against deportation. 

One such method is arguing that convic- 
tions under the Federal Youth Corrections 
Act, 18 U.S.C. §5005 (“YCA”), are not 
cognizable convictions for immigration 
purposes. The purpose of YCA was to 
avoid having the youthful offender labeled 
a criminal. Congress intended to give the 
young offender a second chance. Nothing 
could more completely deprive a youth of 
that second chance than deportation. 
Mestre Morera v. INS, 462 F.2d 1030 (ist 
Cir. 1972). The BIA holds the view that a 
YCA discharge eliminates the conviction 
for immigration purposes as to both con- 
victions for drug offenses and crimes in- 
volving moral turpitude. Matter of Zingis, 
141&N Dec. 621 (BIA 1974); see Matter of 
Nagy, 12 1&N Dec. 623 (BIA 1968). 

© Other Expungement Statutes 
1. 21 U.S.C. §844 

Pursuant to 21 U.S.C. §844(a), a defend- 
ant found guilty of simple possession of a 
controlled substance may receive a criminal 
penalty of not more than one year in prison 
and a fine of up to $5,000. Moreover, 
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§844(b)(1) provides that any person who 
has not previously been convicted of violat- 
ing subsection (a) or any other law of the 
United States relating to narcotic drugs or 
marijuana can have a judgment of guilt 
withheld and further proceedings deferred, 
pending a judicially determined period of 
probation of up to one year. After the judge 
discharges the person from probation, the 
proceedings are dismissed without court 
adjudication of guilt. This provision has 
the same effect as YCA expungement, such 
that deportation cannot be based on sucha 
disposition, inasmuch as there is no convic- 
tion. 

2. State Expungement Statutes 

State expungement statutes which are 
analogous to federal statutes are treated 
similarly for immigration purposes, at least 
with regard to marijuana convictions. In 
determining whether a state expunction 
statute is analogous to the federal statute, 
the BIA considers two factors: (1) whether 
the expunction provision complies with the 
congressional intent to give an offender a 
second chance without having the convic- 
tion remain for any purpose and (2) whether 
the expungement is available to all convicts 
or is limited to youthful or first offenders. 
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Matter of Kaneda, 16 1&N Dec. 677 (BIA 
1979). 

The BIA has made it clear that the 
procedures and cleansing effect of the state 
Statute must absolutely parallel federal 
law. To the extent that state expunction 
statutes parallel federal expungement pro- 
visions under the YCA or the federal first 
offender statute, the state provisions are 
given the same effect. Compare Matter of 
Zangwill, 18 I&N Dec. 22 (BIA 1981) 
(Florida withhold of adjudication, which 
followed guilty plea, is considered convic- 
tion for immigration purposes), with Matter 
of Seda, 17 1&N Dec. 550 (BIA 1980) 
(Georgia first offender statute sufficiently 
equivalent to federal law.) 

There are certain inequities built into a 
policy which requires the BIA to evaluate 
state statutes.'2 For example, some aliens 
who would have been eligible for ex- 
pungement under federal law may not be so 
eligible for treatment under a statute in a 
particular state. Likewise, the same alien 
whose expungement under one state statute 
might be recognized for immigration pur- 
poses may not have his expungement 
recognized under another state’s statute. 

These differing results accent the need 
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for a federal standard. In Rehman v. INS, 
544 F.2d 71 (2d Cir. 1976), the court 
addressed the application of a federal 
standard based on a state offender's eligi- 
bility for federal expungement. Rehman 
had been granted a certificate of relief from 
disabilities, which did not erase the convic- 
tion under state law. The certificate of relief 
from disabilities under New York law, 
however, provided that the conviction 
should not result in the loss of any right or 
privilege. As such, the court concluded that 
deportation was barred by the New York 
law. The court acknowledged that had the 
alien been convicted under federal law, he 
would have been eligible for expungement. 
In the court’s view, its finding “will result in 
a more uniform substantive application of 
federal law [and] deportation will not be 
triggered by minor differences and fortui- 
tous technicalities in state laws.” 

© Relief from Deportation for Narcotics 
Violations 

There are precious few means by whicha 
drug offender can avoid the harsh result of 
deportation. Unlike the situation involving 
crimes of moral turpitude, an alien con- 
victed of a narcotics or marijuana crime 
cannot defeat deportation by a pardon or 
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judicial recommendation. However, there 
is a provision for discretionary suspension 
of deportation for a person who meets 
certain criteria. The provision is 8 U.S.C. 
§1254(aX(2). If a person convicted of a 
narcotics offense has been present physi- 
cally in the United States for a continuous 
period of not less than 10 years following 
commission of the deportable act, and 
during all of such period the defendant has 
been of good moral character, and if in the 
opinion of the Attorney General deporta- 
tion would result in extreme hardship to 
the alien, his spouse, parents, or children 
who are lawful permanent resident aliens, 
deportation may be suspended. 


Another possible tool for achieving 
amelioration from deportation is by having 
imposition of sentence postponed. In 
Matter of J, 7 1&N Dec. 580 (BIA 1957), it 
was held that finality of conviction is 
required. Therefore, if counsel can persuade 
the court to postpone imposition of sen- 
tence as opposed to suspending imposition 
of sentence, the conviction will not be final 
and deportation may be defeated. 


Conclusion. 

The foregoing discussion has attempted 
to inform the criminal defense lawyer of the 
basic and vital principles of immigration 
law as regards alien criminal defendants. 


A general familiarity with immigration 
law is essential. With limited awareness of 
immigration law principles, defense coun- 
sel can avoid or limit the potentially deva- 
stating consequences of deportation. BJ 


'See ABA MODEL CODE OF PROFESSIONAL 
RESPONSIBILITY DR 6-101(A)(2). 

2 Although this primer concerns only offenses 
involving narcotics and marijuana, counsel 
should be aware that there are 18 grounds upon 
which an alien may be deported. See 8 U.S.C. 
§1251(a). This primer focuses primarily on nar- 
cotics and marijuana offenses. 

3In INS v. Lopez-Mendoza, _— U.S. ——, 
104 S.Ct. 3479 (1984), the Supreme Court held 
that the fourth amendment exclusionary rule 
does not apply to deportation proceedings. 

4In Lennon, the court made clear that 
Congress did not intend to impose exclusion 
upon an alien who was convicted of possession 
of drugs under a foreign law that made guilty 
knowledge irrelevant. Under the Act, guilty 
knowledge is an element which must be proved 
as an element of the offense. §§212(a)(23) and 
241(aX(1l). Therefore, a conviction under a 
foreign statute which does not require guilty 
knowledge (mens rea) as an element of proof 
cannot be a basis for exclusion or deportation. 

5Fragomen, Del Ray and Bernsen, Drug 
Offenses and “Convictions” as a Basis for Ex- 
clusion and Deportation, 2 IMMIGRATION LAW 
REPORTER 222 (Nov. 1983). 

6 Wexler and Neet, The Alien Criminal De- 
Sendant: An Examination of Immigration Law 
Principles for Criminal Law Practice, 2 ImMMi- 
GRATION AND NATIONALITY LAW REVIEW 285 
(1978-79). 

7 Deportation differs from exclusion. As dis- 
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cussed in a forthcoming primer, exclusion con- . 
cerns the ability lawfully to “enter” this country. 
The procedure and grounds for exclusion of 
aliens are set forth in 8 U.S.C. §1182. Deporta- 
tion, on the other hand, generally refers to the 
expulsion of aliens from the country. 8 U.S.C. 
§1251. See generally Landon v. Plasencia, 459 
U.S. 21, 103 S.Ct. 321 (1982) (discussion of 
differences between exclusion and deportation 
proceedings). 

8See Appleman, The Recommendation 
Against Deportation, 50 INTERPRETER RE- 
LEASES 132 (1973). 

9 Discussion of crimes involving moral turpi- 
tude takes place in an upcoming primer. 

‘©The recommendation is also not available 
for such offenses as: prostitution, see Gordon 
and Rosenfeld, 1A Immigration Law and Pro- 
cedure §4.18 (1980); alien smuggling, Jew Ten v. 
INS, 307 F.2d 832 (9th Cir. 1962), cert. denied, 
371 U.S. 968, 83 S.Ct. 551 (1963); registration 
violations, Gordon and Rosenfeld, 1A Immi- — 
gration Law and Procedure §4.20 (1980); and 
other specifically defined grounds even though 
the crimes may also be crimes involving moral 
turpitude. 8 U.S.C. §1251(a). 

1! See Legomsky, The Alien Criminal Defend- 
ant: Sentencing Considerations, 15 SAN DIEGO 
L. REv. 105 (1977). 

2A careful reading of Matter of Zangwill, 
suggests that the BIA misunderstood the effect 
of Florida’s withholding provision. Nevertheless, 
Zangwill stands as BIA law, until overruled o 
narrowed. 
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Real Property, Probate& Trust Law 
The Mobile Home Statute: 


Is It the Solution or Is It the Problem? 


by Judge James C. Hauser 


Since 1973, the Florida Legislature has 
had to tackle the very delicate problem of 
balancing the rights of mobile home park 
owners with the rights of people owning 
mobile homes and renting lots. The 1983 
Legislature, hoping to resolve the prob- 
lem once and for all, appointed a Mobile 
Home Study Commission on July 1, 1983, 
consisting of two members of the Senate, 
two members of the House, four members 
appointed by the Governor and the Attor- 
ney General.' During 1983 and 1984, the 
commission heard testimony from mobile 
home owners, park owners, park develop- 
ers, and other interested persons. 

As a result, the legislature passed a bold 
and innovative mobile home law.? Whether 
the statute will work and whether portions 
of the statute are constitutional remain to 
be seen. 

This article will highlight the most sig- 
nificant changes concerning eviction under 
the new statute. Areas in the statute where 
problems may be encountered and sug- 
gested changes are discussed. 


I. Eviction 
© Grounds for eviction—F.S. §723.061 
The mobile home park owner may evict a mobile 


home owner only on one or more of the grounds 
provided in this section. 


The 1984 statute permits eviction for any 
one of five enumerated reasons. No longer 
can a park owner terminate either an oral 
or written lease at the end of the lease 
term.* 

The mobile home owner may now feel 
secure that, so long as he complies with the 
lease, he will not be evicted.’ Under the 
1983 statute, the homeowner did not have 
the luxury, because a park owner was per- 
mitted to terminate the rental agreement, 
for no reason, by giving the mobile home 
owner 12 months’ written notice to vacate.° 
No longer may a park owner include ina 
lease a clause permitting eviction upon 12 
months’ written notice.’ The mobile home 
owner's dream of not being evicted except 


for good cause has been realized. 
e@ Nonpayment of rent—F.S. §723.061 

(a) Nonpayment of rent. If a mobile home 
owner fails to pay rent when due and if the de- 
fault continues for 3 days after delivery of a writ- 
ten demand by the mobile home park owner for 
payment of the rent, the park owner may termi- 
nate the tenancy. However, if the mobile home 
owner pays the rent due, including any late 
charges, court costs, and attorney's fees, the 
court may, for good cause, deny the order of 
eviction, provided such nonpayment has not 
occurred more than twice. 


Under the new statute, even if the time 
period to pay the rent has passed, the 
homeowner may still avoid eviction by pay- 
ing back rent, costs, late charges, and at- 
torney’s fees.* The decision whether to deny 
eviction is ieft to the discretion of the trial 
judge, who must find that there was good 
cause for the nonpayment of rent.’ Such 
reasons mighi include late delivery of a 
social security check or an accident to the 
head of the household, although the statute 
permits the defense to be used only twice.'” 

Although the legislature solved one 
problem concerning nonpayment of rent, it 
failed to solve the “notice” problem. The 
notice required in mobile home cases for 
nonpayment of rent is less informative than 
the notice required in landlord-tenant 
cases.'! Unlike his tenant counterpart, the 
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mobile home owner may not be fully ap- 
prised of: (1) when the rent must be paid, or 
(2) the consequences of failing to pay rent. 
This could easily be remedied by the legis- 
lature in the next session. 

@ Conviction of a Crime—F.S.§723.061 
(1b) 

(b) Conviction of a violation of a federal or 
state law or local ordinance, which violation may 
be deemed detrimental to the health, safety, or 
welfare of other residents of the mobile home 
park. 

The legislature failed to amend the 
above statute to clarify what “convicted” 
means. Does “conviction” refer to an indi- 
vidual who has exhausted all appeals or isa 
person “convicted” if he pleads guilty or is 
found guilty by a jury prior to appeal? If 
adjudication is withheld, is a person “con- 
victed™ for purposes of this statute? 

The statute also fails to clarify the situa- 
tion in which a minor child commits a crim- 
inal offense. Normally, the conviction fora 
criminal offense would be grounds to evict 
the entire family; however, this does not 
appear to be the case when a minor com- 
mits the offense, as it does not constitute a 
“conviction” for purposes of this chapter. '* 

It is also not clear whether the incident 
in question must take place, while the mo- 
bile home owner is living in the park. For 
example, suppose X assaults Y on July | 
and moves into the park August I. If he is 
later convicted of the crime, may he be 
evicted? 

e Eviction for Breach of the Park Rules, 
Lease or Chapter — F.S. §723.061 

(c) Violation of a park rule or regulation, the 
rental agreement, or this chapter. 

In 1983 under F.S. §83.7591(c), a park 
owner could only evict for a violation of the 
park's rules; he could not evict under this 
statute for a breach of the lease or of the 
mobile home statute. The ‘984 Legislature 
remedied this problem by permitting evic- 
tion not only for violation of park rules, 
but also for the violation of the provision 


rs 


of the lease or mobile home statute. Unfor- 
tunately, this statute has a number of severe 
defects. 

The first defect is in the area known as 
“emergency evictions.” F.S. §723.061(1)(c) 
(1) provides: 


1. For the first violation of any properly pro- 


mulgated rule or regulation, rental agreement. 


provision, or this chapter which is found by any 
court having jurisdiction thereof to have been 
an act which endangered the life, health, safety, 


or property.of the park residents or the peaceful 
enjoyment of the mobile home park by its resi- 
dents, the mobile home park owner may termi- 
nate the rental agreement, and the mobile home 
owner will have 7 days from the date that the 
notice is delivered to vacate the premises. 
Pursuant to the statutory language it is 
easier to evict a mobile home owner froma 
mobile home park than it would be to evict 
a tenant from an apartment. Compare the 
two statutes: 
Landlord-Tenant §83.56(2) 
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[nJoncompliance which is of a nature that the 
tenant should not be given an opportunity to 
cure. 


Mobile Home F.S. §723.061(1)(c)(1) 

[aJn act which endangers the life, limb, health, 
safety, property or peaceful enjoyment of the 
park or its residents. 

This position fundamentally conflicts 
with the purpose of the statute which is to 
give the mobile home owner greater legal 
protection than his tenant counterpart; 
as it is both more cumbersome and ex- 
pensive for a person to move a mobile 
home than it is to move out of an apart- 
ment.'? In addition, there is a severe short- 
age of available mobile home parks to 
which a mobile home owner may relo- 
cate.'* Further, mobile home owners tend 
to be lower income individuals who are 
thereby less able to afford the expenses of 
moving. 

Under the definition employed by the 
mobile home law, virtually any conduct 
constitutes a violation. A person who 
drives his vehicle through the park too 
rapidly could conceivably be endangering 
the life of a resident, even if he was only five 
mph over the speed limit, and it was the 
first time he had ever travelled in the park! 
Yet if the same person rented an apart- 
ment, he could not be evicted. 

Furthermore, inexplicably the park 
owner need not specify in his eviction 
notice why he is evicting the homeowner.'* 
The landlord-tenant statute, on the other 
hand, requires that the landlord specify 
the reason for emergency eviction," in or- 
der that the tenant will be better able to pre- 
pare a defense to the eviction. 

The second defect concerns the eviction 
of a tenant who commits repeated minor 
violations. The provision for “repeated” 
violation evictions is awkwardly worded 
and difficult to comprehend. F.S. §723.061 
(1)(c)(2) provides: 


2. Fora second violation of the same properly 
promulgated rule or regulation, rental agree- 
ment provision, or this chapter within 12 
months, the mobile home park owner may termi- 
nate the tenancy if he has given the mobile home 
owner written notice within 30 days of the first 
violation, which notice specified the actions of 
the mobile home owner which caused the viola- 
tion and gave the mobile home owner 7 days to 
correct the noncompliance. The mobile home 
owner must have received written notice of the 
ground upon which he is to be evicted at least 30 
days prior to the date on which he is required to 
vacate. A second violation of a properly pro- 
mulgated rule or regulation, rental agreement 
provision, or this chapter within 12 months of 
the first violation is unequivocally a ground for 
eviction, and it is not a defense to any eviction 
proceeding that a violation has been cured after 
the second violation. Violation of a rule or regu- 
lation, rental agreement provision, or this chap- 
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_ terafter the passage of | year from the first viola- 
tion of the same rule or regulation, rental agree- 
ment provision, or this chapter does not consti- 
_ tute a ground for eviction under this section. 

No properly promulgated rule or regulation 
may be arbitrarily applied and used as a ground 
for eviction. 


First, the park owner must give the home 
owner written notice of the minor viola- 
tions and give him seven days to cure it. If 
the violation is not cured, instead of being 
able immediately to begin eviction pro- 
ceedings, as may his landlord counterpart,'*. 
the park owner must send a second 30-day 
notice to terminate the lease. If the legisla- 
ture intended to give the mobile home 
owner greater legal protection, it should 
have given him more time to cure the viola- 
tion. 

If a park owner is attempting to evict a 

‘homeowner for repeated violations within 
one year, the second violation must be the 
same not similar to the first violation.'9 
Thus, if a person plays his stereo too loudly 
on January | and plays his television too 
loudly on July |, these actions are probably 
not grounds for eviction under this section. 
On the other hand, under the landlord- 
tenant statute, this situation would be 
grounds for eviction because the term em- 
ployed is “similar” not “same.”?° 

The author suggests that the legislature 
adopt the language used in the landlord- 
tenant statute, F.S. §83.56(2)(b), to rectify 
both of these problems. 

e Eviction for Failure to Qualify as 

Purchaser—F.S.?'§723.061(1) (e) 

‘(e) Failure of the purchaser of a mobile home 
situated in the mobile home park to be qualified 
as and to obtain approval to become a tenant if 
such approval is required by a properly promul- 
gated rule. 

Park owners obtained relief from the 
legislature concerning purchasers of 
mobile homes already in the park. They are 
authorized to screen the applicants for ap- 
proval or disapproval. If the homeowner 
does not receive prior approval and then 
moves in, the park owner may regain pos- 
session.2> If a home owner receives ap- 
proval, he assumes the remainder of the 
current lease.*4 At the end of the lease the 
park owner may only increase the rent if: 

(1) The new purchaser was informed 
prior to occupancy that there would be a 
rental increase; and 

(2) It is imposed in a manner consistent 
with the offering circular or prospectus.*5 

Pity the poor park owner who fails to 
comply; he will probably never be able to 
raise the rent! 

The 1983 statute required the park owner 
to accept the fourth prospective purchaser 
of the mobile home if the park owner had 


. previously 


rejected three other pur- 
chasers.** The 1984 statute eliminated this 
requirement; however, as in every other 
area of this chapter, the park owner must 
exercise good faith.’ 


il. Retaliatory Eviction 

The legislature declined to adopt a retali- 
atory eviction statute for mobile home 
owners, although such protection is afford- 
ed tenants under the landlord-tenant 
statute.** 

The concept of retaliatory eviction has 
been developed to protect tenants from 
being evicted, if they have made /aw/ul 
complaints about their housing conditions 
to health officials or housing code enforce- 
ment people, or attempted to form a 
tenants’ union. The landlord-tenant retali- 
atory eviction statute, F.S. §83.64 (1983), 
gives the tenant such legal protection. Such 
conduct is also prohibited pursuant to the 
unfair and deceptive trade practice statute, 
F.S. §501.201(1983), and pursuant to rules 
and regulations promulgated by the De- 
partment of Legal Aflairs?? which might 
make it applicable to mobile home dwell- 
ers. It is not clear, however, whether the 


Department of Legal Affairs exceeded its 
rulemaking authority in adopting such 
rules.” If the rules are declared unconstitu- 
tional, mobile home owners probably 
could not use the defense of retaliatory 
eviction. 


If retaliatory evictions cannot be used by 
mobile home owners as a defense, resource- 
ful park owners will use F.S. §723.061 
(1983) as a means to rid themselves of 
“troublemakers.” For example, suppose 
the president of the homeowners associa- 
tion protests a rental increase. The park 
owner notifies the president that he is 
changing the use of his lot to a basketball 
court under F.S. §723.061(1)(d). Although 
the eviction was primarily retaliatory, the 
homeowner would be evicted.*! 


It is the author's opinion that the land- 
lord-tenant retaliatory eviction statute may 
not only be used to defend an eviction, but 
also to sue a landlord for damages. The 
Florida Supreme Court has awarded 
damages for retaliatory firing when such 
conduct is prohibited by statute.*> Two 
courts outside of Florida have awarded a 
tenant damages for retaliatory eviction.*? 
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ill. Notices 

Prior to 1984, before a park owner could 
evict a homeowner for conviction of a 
crime, breach of park rules or change in the 
use of the land, the park owner was re- 
quired to give the homeowner a notice to 
vacate within either seven days of the inci- 
dent or of when he knew or should have 
known of the occurrence of the incident. 
For example, suppose a mobile home 
owner breached a provision of the lease on 
July 3. If the park owner knew of the vio- 
lation, he would be forever foreclosed from 
evicting the homeowner, if he did not begin 
the eviction proceedings by sending the 
termination notice on or before July 10. 
Further, the prior statute also applied when 
the park owner changed the use of his 
land.*5 Thus, if a park owner knew on July 
3 he was going to convert the park to a 
shopping plaza, he was required to send his 
six-month termination notice on or before 
July 10. The new statute eliminates this re- 
quirement. 

© Homeowners Notice Withholding 

Rent — F.S. §723.063(1) 


(1) In any action based upon nonpayment of 
rent or seeking to recover unpaid rent, or a por- 
tion thereof, the mobile home owner may defend 
upon the ground of a material noncompliance 
with any portion of this chapter or may raise any 
other defense, whether legal or equitable, which 
he may have. The defense of material noncom- 
pliance may be raised by the mobile home owner 
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judge in Orange County since 1980. 
He is the author of the Florida Resi- 
dential Landlord-Tenant Law by D. & 
S. Publishers, which includes a chap- 
ter on mobile home law. He has lec- 
tured extensively in the area of land- 
lord-tenant and mobile home law. He 
will be conducting a lecture for Hamp- 
ton Seminars during spring 1985. 

He writes this column on behalf of 
the Real Property, Probate & Trust 
Law Section, William Sherman, chair- 
man; Jerry E. Aron and William D. 
McEachern, editors. This column ex- 
presses only the personal view's of the 
author. 


only if 7 days has elapsed after said mobile home 
owner has notified the park owner in writing of 
his intention not to pay rent, or a portion there- 
of, based upon the park owner's noncompliance 
with portions of this chapter, specifying in rea- 
sonable detail the provisions in default. A ma- 
terial noncompliance with this chapter by the 
park owner is a complete defense to an action for 
possession based upon nonpayment of rent, or 
a portion thereof, and upon hearing, the court or 
the jury, as the case may be, shall determine the 
amount, if any, by which the rent is to be reduced 
to reflect the diminution in value of the lot 
during the period of noncompliance with any 
portion of this chapter. After consideration of all 
other relevant issues, the court shall enter ap- 
propriate judgment. 

If a homeowner believes the park owner 
is violating the chapter or lease he must 
now give the park owner seven days’ 
written notice of:3* (a) his intention to with- 
hold rent, and (b) how the park owner has 
failed to comply with the chapter. 

The statute is silent on what happens if 
the park owner corrects the situation with- 
in seven days.*’ If the park owner does not 
correct the situation and the violation is 
material, the mobile home owner cannot be 
evicted for nonpayment of rent.** 

© Time Problems Associated with 

Eviction Notices 

The delivery of any written notice required by 
this section shall begin on the date of postmark 
and be by certified or registered mail, return re- 
ceipt requested, addressed to the mobile home 
owner at the last known address. 

The new statute requires that all notices 


be sent by certified mail, return receipt re- . 


quested.’ This may lead to some unex- 
pected time questions. Mobile home 
owners will concede that delivery begins on 
the date of postmark. Homeowners, how- 
ever, will argue that seven days must be 
added to the time period of the landlord’s 


notice for mailing.” Also, it is clear that if 


a party is served by mail, he may respond 
by mail, adding a second seven-day peri- 
od.+! The result is that a park owner could 
wait 17 days to evict a homeowner who 
failed to pay rent, instead of the three days 
as dictated in the statute.*- 

On the other hand, park owners ‘will 
claim that because delivery begins on the 
date of the postmark, no time should be 
added for mailing. Ina nonpayment of rent 
case, this may virtually assure noncompli- 
ance by the homeowner, because he may 
receive the notice to pay rent afier the time 
period has expired. As an example, a park 
owner sends a notice to the tenant by certi- 
fied mail to pay his rent on June |. The 
mailman attempts to deliver the notice on 
June 3, but the mobile home owner is not at 
home. The mailman leaves a notice of a 
certified letter but because of his busy 
schedule the homeowner does not pick it 
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up from the post office until June 5. By the 
time he receives the notice, the time period 
to pay the rent has expired. 


IV. Deposits into County Court 
© Registry—F.S.§723.063(1) and (2) 

The legislature attempted to correct the 
problem created by Freedman v. Geiger, 
314 So0.2d 189 (Fla. 3d D.C.A. 1975), which 
held that if a landlord seeks to both evict 
and obtain money damages for nonpay- 
ment of rent, then the tenant need not post 
the money into the court registry. Unfor- 
tunately, the statute requires the home- 
owner to post the accrued rent in order to 
avoid defaults, if the park owner sues for 
either back rent or possession.*} The statute 
may be unconstitutional in the case where a 
park owner sues only for either eviction or 
only back rent. 

If a park owner sues only for eviction, the 
homeowner will be required to post the 
back rent or face a default. Once the money 
is posted, however, the court has no statu- 
tory authority to award any back rent owed 
to the park owner. Further, the court 
does not have any other authority toaward 
the money deposited with the court be- 
cause a party may not obtain relief for 
which he has not pleaded.*5 

If the park owner sues only for back rent 
and not for possession, the statute proba- 
bly violates the access to courts’ provisions 
of the Florida Constitution.** As the home- 
owner has already vacated the premises, 
there is no urgent necessity for quick reso- 
lution by the court. Of course, there is no 
rational reason why rent owed should not 
be treated in the manner of any other debt. 
The author is not aware of any other 
Florida statute which requires the de- 
fendant to post the debt owed in order to 
detend the action. 

The legislature may easily remedy this 
problem by substituting “and” for “or” in 
the statute. 

Fla. Stat. §723.063(1) 


1) In an action based upon non-payment of 
rent @& and seeking to recover possession. . . .47 


F.S. §723.063(1) applies only to evic- 
tions based on nonpayment of rent. F.S. 
§723.063(2) requires rent to be posted only 
in evictions pursuant to §(1) or §723.063. 
There is no statutory authority requiring 
a home owner to post rent under F.S. 
§723.061(1)(b)-(e); and any such order is 
null and void.4* 


Conclusion 

It is not unusual for a new piece of legis- 
lation to need clarification and in some 
cases improvement. It is hoped that some 


5 
A 
4 
. 
> 


of the suggestions made by the author will 
be given consideration by the legislature 
during its current session. gy 


'Ses. Law 83-219, Sec. 4. 

*Ses. Law 84-80; Fia. Stat. §723; note the 
session law number was 720. 

3PLA. STAT. §723.061 eviction for: 

a) nonpayment of rent 

b) conviction of a crime 

c) violation of Ch. 723, lease or rules 

d) change in the use of the land 

e) failure of purchaser of mobile home froma 
person living in the park to be approved by park 
owner. 

4Fia. STAT. §723.032(1); Fa. Stat. §723.031 
(8). 

5There is one exception: if the park owner 
changes the use of the land, §723.061(1)(d). 

“FLA. STAT. §83.759(1)(3) (1983) permitting 
eviction of either the mobile home owner or both 
the owner and the mobile home upon 12 months’ 
written notice has been repealed. 
« ’The statutes overrule Japanese Lot Renters 
Protective Assoc. v. Japanese-Garden Mobile 
Home Park, 345 So.2d 409 (Fla. 2d D.C.A. 
1977), which had permitted evictions where the 
lease stated the homeowner could be evicted 
upon 12 months’ written notice. 

*FLA, SIA1. §723.061(1 (a). 


Td, 
'tLandlord Tenant Notice §83.56(3): 
date 
Dear Tenant: 


You have three business days to pay $(rent) or 

vacate the premises. 
S 
Mobile Home Notice 
§723.061(1)(a): 
date 
Dear Mobile Home Owner: 
I hereby demand my back rent of $______. 

'2A minor who is found guilty of committinga 
criminal act is adjudicated a “delinquent,” but 
he is not “convicted” of committing a criminal 
offense. Fi.a. Stat. §39.10(4) (1983). 

'3Palm Beach Mobile Homes, Inc. v. Strong, 
300 So.2d 881 (Fla. 1974); Stewart v. Green, 300 
So.2d 889 (Fla. 1974). 

Ud. 

SIA1. §83.7594 (1983). 

"FLA. $83.56(2) (1983). 

“(b) If such noncompliance is of a nature that 
the tenant should be given an opportunity to 
cure it, deliver a written notice to the tenant 
specifying the noncompliance including a notice 
that, if the noncompliance is not corrected with- 
in 7 days from the date the written notice is de- 
livered, the landlord shall terminate the rental 
agreement by reason thereof. Examples of such 
noncompliance include, but are not limited to, 
activities in contravention of the lease or this act 
such as having or permitting unauthorized pets, 
guests, or vehicles; parking in an unauthorized 
manner or permitting such parking; or failing to 
keep the premises clean and sanitary. The notice 
shall be adequate if it is in substantially the fol- 
lowing form: i 

“You are hereby notified that (cite the non- 
compliance). Demand is hereby made that you 


remedy the noncompliance within 7 days of re- 
ceipt of this notice or your lease shall be deemed 
terminated and you shall vacate the premises 
upon such termination. If this same conduct or 
conduct of a similar nature is repeated within 
12 months, your tenancy is subject to termina- 
tion without your being given an opportunity to 
cure the noncompliance.” 

"ELA, STAT. §83.56(2)b) (1983). 

"FLA. SIAT. 

Compare Fi.a. §83.56(2)(b) (1983) 
which requires only a “similar” violation. 

*!Since there was no change in the wording of 
Fi.a. S1A1. §723.061(1)d) “change of use of 
land,” the author has chosen not to address this 
topic. 

§723.059(2). 

§723.061(1)(e). 

FLA. SIAT. §723.05%3). 

§723.059(4). 

S1A1. §83.765(1) (1983). 

27FLA. SIAT. §723.021. 

-°*"§83.64 Retaliatory conduct. 

“(1) It is unlawful for a landlord to discrimina- 
torily increase a tenant's rent or decrease services 
to a tenant, or to bring or threaten to bring an 
action for possession or other civil action, pri- 
marily because the landlord is retaliating against 
the tenant. In order for the tenant to raise the de- 
fense of retaliatory conduct, the tenant must 
have acted in good faith. Examples of conduct 
for which the landlord may not retaliate include, 
but are not limited to, situations where: 

“(a) The tenant has complained to a govern- 
mental agency charged with responsibility for 
enforcement of a building, housing, or health 
code of a suspected violation applicable to the 
premises; 

“(b) The tenant has organized, encouraged, or 
participated in a tenants’ organization: or 

“(c) The tenant has complained to the land- 
lord pursuant to s. 83.56(1). 

“(2) Evidence of retaliatory conduct may be 
raised by the tenant as a defense in any action 
brought against his for possession. 

(3) In any event, this section does not apply if 
the landlord proves that the eviction is for good 
cause. Examples of good cause include, but are 
not limited to good faith actions for nonpayment 
of rent, violation of the rental agreement or of 
reasonable rules, or violation of the terms of this 
chapter. 

“(4) “Discrimination” under this section 
means that a tenant is being treated differently 
as to the rent charged, the services rendered, or 
the action being taken by the landlord, which 
shall be a prerequisite to a finding of retaliatory 
conduct.” 


Rule 2-11.07 of the Dept. of Legal Affairs. 

De Anzia v. Marano, 433 So.2d 69 (Fla. 4th 
D.C.A. 1983) in a terse one-page opinion held 
that the Dept. of Legal Affairs had not exceeded 
its authority in promulgating rules and regula- 
tions regarding mobile home parks. The opinion 
failed to distinguish the Fourth DCA’s prior 
ruling in State v. Murdock, 345 So,2d 759 (Fla. 
4th D.C.A. 1977) or State v. DeAnzia, 416 So.2d 
1173 (Fla. 5th D.C.A. 1982), which held that the 
sale or. leasing of real estate did not constitute 
a “consumer transaction” for purposes of Fi.. 
STAT. 501; If it is not a “consumer transaction,” 
landlord attorneys argue that Fa. SIA. 
§501.201 (1983) cannot apply to mobile home 
parks. 

The homeowner might still be able to defend 
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under the Unfair and Deceptive Trade Practice 
Statute. See footnotes 26 and 27. 

“Smith v. Piezo Technologies and Profes- 
sional Administrators, 427 So.2d 182 (Fla. 1983) 
(FLA.S1A1. §444.205 made it illegal to fire a 
person who has filed a claim for workers’ com- 
pensation). Compare DeMarco v. Publix Super- 
markets, Inc., 345 So.2d 1253 (Fla. 1980) (which 
held that there was no common law right to sue 
for retaliatory firing.) 

Morford v. Lensey Corp., 442 N.E.2d 933 
(App. Ct. Ill 3d DCA 1982); Glasser v. Meyers, 
187 Cal. Rptr. 242 (Cal. App. 3d Div. 1983) 
($10,000). 

MELA. SiA1. §83.7594(2)( 1983). 

see also Fi.A. S1A1. §83.7591(1)(d). 

“FLA. §723.063(1). 

“dd. 

Id. 

“FLA. S1A1. §723.061(3). 

“FLA.R.Civ.P. 1.090(c) requires that five days 
be added for mailing; Fi.a.R.Civ.P. 1.090(a) 
states that five days must be considered “busi- 
ness days™ thus seven days instead of five. 

*!Morrison v. Thoelke, 144 So.2d 889 (Fla. 
1963): Corbin Contracts ss, 78 and 80. 

+? In fact the time period for the park owner to 
regain possession might be extended an addi- 
tional seven days because the homeowner is only 
required to serve his answser within five days, 
not file it. Fia. Siat. §51.011, see Gavin v. 
Gavin, 456 So.2d 535 (Fla. Ist D.C.A, 1984). 

43FLA. STAT. §723.063(1) and (2). 

Compare the landlord-tenant statute, 
§83.625, which authorizes a court to award a 
landlord back rent even if it is not pleaded. 

45 Western Union Telegraph v. Milton, 43 So. 
459 (Fla. 1907); Doane v. Doane, 330 So.2d 753 
(Fla. 3d D.C.A. 1975). 

46 Const. Art. 1, Sec. 21. “The courts shall 
be open to every person for redress of any injury, 
and justice shall be administered without sale, 
denial, or delay.” 

+” Words in teuek through type are deletions. 
Words in italics are additions. 

+*Law v. NCNB National Bank of Florida, 
452 So.2d 1119 (Fla. 4th D.C.A. 1984); G.B.B. 
Investments, Inc. v. Hinterkopk, 343 So.2d 899 
(Fla. 3d D.C.A. 1977). 
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PERSONAL INJURY, PRODUCT LIABILITY, 
WORKMEN’S COMPENSATION, AND OSHA 
550 Board Certified Medical Experts in all specialties, 
nationwide and Florida. Medical Doctors, Osteopaths, 
Surgeons, Specialists, Dentists, Chiropractors, Podia- 
trists, Nurses, Hospital Administrators, Toxicologists, 
and Engineers in All Specialties. All prepare signed 
written reports and testity. Cost of written reports: Fee tor 
service: $400 to $600. Contingency fees: no cost or $150. 
(Ethical approved retainer agreement — optional). 
Experts guaranteed for meritorious cases. Experience: 8 
years and 6000 cases. FREE telephone consuttation 
with our Medica! Director. Local Attorney References. 
FREE Literature, sample expert reports, and Medical- 

Melvin Belli. 
The Medical Quality Foundation 
The American Board of Medical-Lega! Consultants: 
1607 Foxclove Road, Reston, Virginia 22091 — 


TOLL FREE 800-336-0332 
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MEDICAL ADVISORS 


you handle medica! maipractice 


hospital negligence or personal 
injury cases, you probably need 
Medical Advisors, Inc. 

We are a physician-run organiza- 
tion that provides inhouse medical 
staff review of potential claims. 
And, if necessary, backs up’ this 
review with medical experts and 
testimony. 

Medical Advisors, inc., when 
only a physician's advice will do. 
P.O. Box 21119, 
Philadelphia, PA 19114 


(215) 244-0198 


Dr. George Kirkham 
: and Associates, inc. 
P.O. Box 10556 
; Tallahassee, FL 32302 
(904) 222-2476 
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